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5 March 2007

Memo to Secretary, STB (for filing)

Re: P.D.

From: Charles Montange
426 NW 162d St.
Seattle, WA 98188

for Black Hills Transportation

I apologize for BO long a fax filing, but this pleading is
due today, and although I have properly addressed the Federal
Express delivery ticket (see next page) , Federal Express cannot
seem to find your new location, after two tries .

Office of Proceedings
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Public Record
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FedEx | Track

Track Shipments
Detailed Results

CHARLES MONTANGE

Tracking number
Ship date
Estimated delivery

Status

656533776697 Service type
Marl, 2007 Weight
Mar 6,2007 by 4:30 PM

Delivery exception

@002/059

Page 1 of 1

i Quick Help

FedEx 2DayPak
7.0 IDS.

Date/Time

Mar S, 2007

Mar 2,2007

Mar 1,2007

Activity

2:59 PM Delivery exception

2:14 PM On FedEx vehicle for
delivery

11.-39 AM At local FedEx facility

7:27 AM Delivery exception

7:08 AM' At local FedEx facility

6:29 PM
4:07 PM

3:42 PM
11:14 AM

6:23 PM
4:26 PM

AtdestBortfadllly
Departed FedEx
location
In transit'
Arrived at FedEx
location
Left origin
Picked up

Location

WASHINGTON.
DC
WASHINGTON,
DC
WASHINGTON.
DC
WASHINGTON.
DC
WASHINGTON.
DC
DULLES. VA
MEMPHIS, TN

MEMPHIS. TN
MEMPHIS, TN

SEATTLE, WA
SEATTLE. WA

Detail* ;

Customer not available or
binlnaas closed

Incorrect address

Express
. USAIrbill

^ flsfls 3377

Sender's Copy
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CHARLES H. MONTANGE
ATTORNEY AT LAW

421 NW 162ND STREET

SEATTLE. WASHINGTON 96177

(206)548-1938

PAX: (206) M6-37«0

1 March 2007
Express (for delivery 5 March)

Memorandum to Secretary (for filing)
Surface Transportation Board
395 E Street, S.W.
Washington, D.C. 20423-0001

Re; Black Hills Transportation, Inc.
d/b/a Deadwood, Black Hills & Western
Railroad -- exemption -- modified
certificate of public convenience
and necessity, F.D, 34924

Reply to Petition to Revoke

Prom; Charles H. Montange
Counsel for Black Hills Transportation, Inc.

I enclose the original and ten copies of a Reply on behalf
of Black Hills Transportation d/b/a DBHWR to the petition to
revoke filed in this proceeding on February 9, 2007. DBHWR
understands that it has 20 days from filing of the petition to
reply. Because 20 days from February 9 falls on March 1,
because the Board is closed on March 1-4, and because filing
deadlines are tolled during the closure, we are filing the
enclosed Reply with the Board on March 5, 2007.

As indicated on the certificate of service, we served
counsel for the petitioners on March 1.

End. (orig and 10)

cc. Counsel (w/encl.}
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BEFORE THE SURFACE TRANSPORTATION BOARD

Black Hills Transportation, Inc. ,
d/b/a Deadwood, Black Hills & Western
Railroad — exemption — modified
certificate of public convenience
and necessity

) F.D. 34924

Reply on behalf of \
Deadwood, Black Hills & Western Railroad

to !
"Petition ... to Revoke"

Black Hills Transportation, Inc., d/b/a Deadwood, Black Hills
i

& Western Railroad (DBHWR) opposes the "Petition under 49 U.S.C. §

10502(d) to Revoke" the modified certificate of public convenience

and necessity ("modified PCN") issued in this proceeding on

September 29, 2006.: The Petition, filed by Mr. Charles Brown, et

al

No

(hereinafter "Brown Petition") has no merit.2

Summary of Argument '

The modified PCN was a final order as of the date of issuance.
i

one filed for a timely administrative reconsideration or

I
i 1 The "Petition" alleges the modified;PCN was dated

September 21, 2006. The modified PCN was decided on September
2it 2006. It was published at the Board's website and in the
Federal Register (71 Fed. Reg. 57600-01) on September 29, 2006.

With the exception of Mr. Brown (whose standing is
juably justified by a statement of Mr. Justen in Mr. Brown's
libit A, but see note 5 infra), petitioners do not indicate any
terest sufficient for standing by any of jthe ostensible
titioners in this proceeding. The continued participation of
L petitioners other than Brown is thus objectionable, and the
tition 'should be dismissed for lack of standing, except

ar
Ex
in
pe
al
pe[
possibly for Brown. In all events, DBHWR will refer to all
petitioners herein as "Mr. Brown" unless the context clearly
indicates another meaning. !
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judicial review of the modified PCN. Focussing on administrative

reconsideration, under the Board's rules, a timely petition for

reconsideration or administrative appeal was due within twenty days

of September 29. Mr. Brown, however, waited over four months to

file a petition contesting the modified PCN. The tardy petition

therefore amounts to a petition to reopen. Petitions to reopen may

only be granted if the petitioner shows new evidence, changed,

circumstances, or material error. Mr. Brown shows no new evidence

(certainly none they could not have adduced within the twenty day

reconsideration/appeal. period), does not argue changed

circumstances, and indicates no material error.

In any event, Mr. Brown provides no justification for

revocation. Mr. Brown contends that DBHWR's notice contained false

or misleading information. It contained nothing of the sort. The

information set forth in the notice was responsive to the Board's

applicable regulations, to the point, and accurate.

Argument

es Not Me

A. Background

The Brown petition is untimely. The world had notice of the

granting of the modified PCN by way of publication in the Federal

Register (71 Fed. Reg. 57600-01} on September 29, 2006 (copy

attached hereto). This is legally sufficient notice for all

potentially interested parties.

2
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"Publication in the Federal Register Is legally sufficient
notice to all interested or affected persons regardless of
actual knowledge or hardship resulting from ignorance. See 44
U.S.C. § 1507; Federal Crop Insurance 'Corp. v. Merrill. 332
U.S. 380, 384-85 (1947); Government of Guam v. United States.
744 F.2d 699, 701 (9th Cir. 1984); Benneltt v. Director. Office
of Workers' Compensation Programs. 717; F.2d 1167, 1169 (7th
Cir. 1983); North Alabama Express. Inc.: v. United States. 585
F.2d 783, 787 n.2 (5th Cir. 1978) "j

Friends of Sierra Railroad v. ICC. 881 F.2d 663, 667-68 (9th Cir.

1989). Mr. Brown makes no claim that the contents of the notice

in the Federal Register were insufficient to apprise the reader of

the nature of the proceeding.

Under this Board's rules/ an interested party has 20 days from
i

this kind of "Board action" to file a timely appeal (termed a
i

"petition for reconsideration"). 49 C.F.R. § 1115.3(e). See also
i

49 C.F.R. § 1104.13(a) (20 days to file replies to pleadings).

The modified PCN was a final order when issued, at which point the
i
i

20 day review period commenced (as well as the 60 day period for

seeking judicial review under the Hobbs Act, 28 U.S.C. §§ 2341, et

seq.). The twenty day period for timely administrative review
!

ended no later than October 19, 2006.

Of course a person may file for administrative review outside

the 20 day limit, but that kind of "petition" is automatically a

"petition to reopen" an administratively final action. As such, it

must

"state in detail the respects in which the proceeding involvesi
material error, new evidence, or substantially changed
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circumstances and must include a request that the Board make

such a determination."

49 C.F.R. § 1115.4. In any event, the general rule is that where,

as here, an exemption has become effective/ "a revocation request

is treated as a petition to reopen and revoke," which "must state

in detail whether revocation is supported by material error/ new

evidence or substantially changed circumstances." E.g.., Mountain

Laurel Railroad Company —— Acquisition and Operation Exemption —-

Consolidated Rail Corp.. F.D. 31974, served May 15, 1998, slip op.

at 9.

In addition, "the burden of proof is on the petitioner which

must articulate reasonable, specific concerns under the revocation
s

criteria." Id. at 8.

Mr. Brown fails to meet the stated standards and requirements.

To the extent he presents evidence, the evidence is not "new," and

he provides no rationale for why he was unable to present it during

the 20 day administrative appeal period. He does not purport to

argue substantially changed circumstances. And the argument he

presents is either irrelevant, unsupported by any evidence (i.e.,

it is mere supposition and speculation), or insufficient to show

any material error. In other words/ he does not meet his burden of

proof.

B. No New Evidence or Chanced Circumstances

To constitute "new evidence," the evidence must not have been
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available during the administrative review! period. Friends of

Sierra Railroad, supra, 881 F.2d at 667 (evidence available at the

time of the initial proceeding is not "new";evidence). A cursory

review of the "evidence" cited by the Mr. Brown3 indicates that it

was all available to him before September 29, 2006 (when the

Federal Register notice appeared), much less before October 19,

2006, by which date the administrative review period had run. Mr.

Brown cannot claim lack of sufficient notice; as Friends of Sierra

Railroad indicates, Mr. Brown had adequate notice "regardless -of

actual knowledge or hardship resulting from ignorance." Mr. Brown

in short gives no legally relevant reason for his tardiness.
i

Mr. Brown cites no changed circumstances.

C. No Material Error

1. Sole Grounds Offered bv 'Brown

This means that the only basis left for Mr. Brown to assert as

a grounds for revocation is material error., The sole grounds he

purports to offer for a finding of material error is that the DBHWR

3 The only evidence petitioners attach to support the
merits of their petition is their Exhibit A (an affidavit by
Ralph Justen, dated February 8, 2005); and their Exhibit B (an
internet version of a newspaper article dated October 14, 20051.
Their Exhibit C is a legal filing dated December 29, 2006, but
that is cited by them only to suggest that Nprthern Hills
Regional Railroad Authority (the government entity that owns this
rail line) intends to assert preemption of any claim that the
line has been abandoned for purposes of 43 U.S.C. § 912 (dealing
with federally granted railroad rights of way). In any event,
none of this "evidence," which presumably is' submitted to support
the "material error" arguments of Mr. Brown,;is relevant to the
merits, and thus not new evidence justifying1 reopening anyway.



y s / 1 1 / K O O l 20 13 FAX 206 546 3739 CHARLES MONTAN8E @]003/053

set forth "false and/or misleading representations regarding the

nature and status of the purported ownership and control of the

Whitewood-to-Deadwood Right-of-way..." Petition at 1. This is

simply not the case.

DBHWR stated that the line was owned by Northern Hills

Regional Rail Authority (NHRRA) . See Notice at p. 1. NHRRA

certainly claims ownership. We attach hereto an affidavit by

Thomas Brady ("Brady Affidavit"). Mr. Brady, legal counsel for

NHRRA, is a member of the bar of the State of South Dakota. He

indicates that NHRRA claims title/ provides a basis, notes that

judicial decisions to date are all favorable to NHRRA. See Brady
I

Affidavit JJ 4-7.

Mr. Brown at p. 2 of his petition complains that DBHWR failed

to disclose that there are two lawsuits pending against NHRRA. The

relevant regulations do not require disclosure of pending lawsuits.

Since there is no requirement to disclose lawsuits, non-disclosure

is not false or misleading. Moreover, there is no result • in

litigation that is contrary to any representation by DBHWR. Brady

Affidavit M 6-7. The plain fact of the matter is that no court of

competent jurisdiction has declared any part of the "Whitewood to

Deadwood Right-of-Way" {petitioners' term) "abandoned." Sss. Brady

Affidavit fl 6. The only judicial determination to date (in the

Charles Brown case referenced by Mr. Brown at p. 2 of his petition)

is that the railroad interest is not abandoned and (for all

6
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purposes relevant here) is owned by NHRRA. That determination was

made on December 12, 2005, and is certainly! fully consistent with

NHRRA1s claim of ownership. See Brady Affidavit fl 7 (attaching

opinion). In short, to the extent there is. litigation, NHRRA has

won to date and its legal position is consistent with established
i

decisions. This is fully consistent with DBHWR1s representations.
i

Mr. Brown at page 2 of his petition apparently wishes to relitigate
i

title issues he has so far lost, but, with respect, the appropriate

forum for that is state court. In all events, there is nothing
i

about the underlying situation which renders DBHWR's statements

false or misleading.

The above discussion of p. 2 of the Brown petition disposes of

what we understand to be the thrust of Mr. Brown's argument.

However, we would go on to note that the "Argument" portion of the

petition contains a number of statements by or on behalf of Mr.
i
!

Brown that are false or misleading. We will discuss some of these
!
!

that have not already been addressed in the| section below.

2. Other Claims by Mr. Brown
i

— Mr. Brown says that "applicant" stated that the right of

way had not been abandoned. Pet. at p. 3, point 6. Mr. Brown is

evidently referring to NHRRA's position in stiate court proceedings.

While DBHWR agrees with NHRRA's position in this regard in state
i

court, what is relevant is what was said before STB. DBHWR
:
i

represented to this Board that the line had been authorized for
i
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abandonment. Notice at p.2, para. 2. No one contests this fact.

The relevant regulation governing modified PCN's applies to lines

that are abandoned or authorized for abandonment. In short/ what

DBHWR said was manifestly correct. Nothing DBHWR said on this point

is or could be false or misleading.

— Mr. Brown says (without citation to any authority) that a

"right-of-way is an easement and once the easement has been

terminated, the ROW is extinguished, therefore no right can be

transferred." Pet. at p. 3, point 7. This of course is wrong. The

term "right of way" in the context of a railroad can mean either a

right to construct and to operate, which might be an easement, "QT

the land so used." Black's Law Dictionary 1326 (West 7th ed.

1999).' A railroad "right of way" can be comprised of parcels

held in fee simple absolute, base fee, easement, or federally

granted interests. Mr. Brown's parcel happens to be traversed by

a federally-granted railroad interest. See Brady Affidavit I 5.

That interest continues until there is a judicial determination of

abandonment. See, e.g.. Phillips v. Denver & R.G. W.R.. 97 F.3d

1375 (10th Cir. 1996). At that point, a government entity still

has one year to acquire the federal interest for public highway

purposes per 43 U.S.C. § 912. There has been no judicial

determination of abandonment here. See Brady Affidavit 4 6.

Instead, the South Dakota courts so far have declined to make such

* See also State v. Tolke. 586 P.2d 791 (Ore. 1978).

8
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a determination as indicated in the Brown decision involving Mr.

Brown attached to Mr. Brady's Affidavit. :

— Mr. Brown claims it is misleading to fail to disclose to

STB that he disputes the court rulings to date. Pet. at 3, point

8. With respect, the fact that someone disagrees with a court

ruling does not make a filing consistent with the ruling

misleading, nor does it require some sort of exegesis.

— Mr. Brown, citing a 200JJ newspaper story, claims that the

project is solely for passenger purposes. I Pet. at 3, point 9.'i
DBHWR forthrightly acknowledged in its notice for this modified PCN

that it intended to offer passenger as well as freight raili
service. Notice at pp. 1 & 3. But the fact that a newspaper

reporter in an article in 2005 emphasized passenger train use does
i

not contradict DBHWR's interest and intent to provide freight

service. Peter Lien & Sons owns rock deposits just outside

Deadwood which could be developed if served by the line. Mr. Lien

has expressed interest in use of the line in order to facilitate
i

the quarry/ and is a "major shareholder" (Mr. Brown's term in his

Petition at p. 3, point 10) in the project'. ; DBHWR is thus well

motivated, and wishes, to provide freight service. See Verified

Statement of Ralph Justen (president, DBHWR) at f 2. Since freight
i

use is anticipated, a modified PCN is appropriate.
i

Mr. Brown says that NHRRA has never referenced any

proposed freight use. Petition at p.3, point 10. Even assuming

9
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this so arquendo, Mr. Brown's point would be irrelevant. NHRRA1s

statute states that the purpose of NHRRA is to foster "passenger

and other rail service in the Northern Black Hills area." SDCL 49-

11 A. NHRRA1s authority is thus manifestly consistent with both

freight and passenger rail service. Even if NHRRA initially

focusaed on passenger, as Mr. Brown claims, it did not exclude

freight. Brady Affidavit 1 8. The key question is what does

NHRRA1 s rail operator intend. DBHWR has a shipper on its board who

wishes to use the line for freight, and DBHWR indicates it is

committed to provide such service. Justen V.S. i 2. NHRRA sees

freight as facilitating its plans as well. Brady Affidavit 3 8.

Mr. Brown seems to admit that DBHWR has legitimate freight

rail intent by complaining that a major shareholder of DBHWR wishes

to ship freight on DBHWR (see Notice, Appendix F, Letter from Mr.

Lien). As DBHWR's filing indicated (Notice, Appendix B), Mr. Lien

is even on DBHWR1s board. However, neither the fact that Mr. Lien

is a shareholder or that he is a board member renders "false or

misleading" anything that was said by DBHWR to this Board. It

would rather seem to make sense that if DBHWR has a major

shareholder and/or board member interested in freight use that

DBHWR would be sincerely endeavoring to offer freight rail service.

Certainly DBHWR's articles of incorporation (Notice App. A,

Articles Art. Ill) encompass any rail service.

— Mr. Brown says that he "believe[s]" that DBHWR is seeking

10
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a modified PCN to assert federal preemption: Pet. at p. 3, point
i

11. DBHWR seeks to provide freight service, and is in the process

of seeking funding assistance from state and federal sources for

same. See Justen V.S. 12. To both these related ends, DBHWR

needs authorization to provide freight service. DBHWR has nowhere

asserted federal preemption. The fact that DBHWR's modified PCN

may* assist NHRRA in resisting claims by Mr. Brown that the
:

federally granted railroad right of way interest is extinguished on

Mr. Brown's property is an entirely appropriate side effect.5

•— Mr. Brown on his concluding p. 4 claims that NHRRA and

DBHWR have "done their best to create a ; false impression and

manipulate the STB" in order to "take land from the rightful

owners." With respect, this is simply rhetoric by parties or their
i

lawyers who have thus far lost in state court. Counsel for NHRRA

has reviewed DBHWR's filing and found nothing misleading. Brady

Affidavit 19. Similarly, DBHWR believes j the filing accurate.

Justen Affidavit preamble. DBHWR and NHRRA have no wish to be

litigated to death. They wish to get on with rail service. To

this end, they have complied with, and shown good faith compliance

with, all the requirements set forth in the relevant regulation.

5 DBHWR also notes that .under 16 U.S.C. § 1248(c), it
appears that Mr. Brown does not have any underlying property
interest, because that statute modifies the; allocation of the
unvested federal interest in 43 U.S.C. § 912 by repealing any
reversion to owners of the legal subdivision traversed by the
federally granted right of way. That being the case, Mr. Brown
also lacks standing. :

11 ''
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Neither has said anything false or misleading to this Board.

3. National Transportation Policy

Mr. Brown filed his petition under 49 U.S.C. § 10502(d). That

statute states that the Board may revoke an exemption only where it

finds that application of the ICCTA "is necessary to carry out the

transportation policy of section 10101'of this title." Although

Mr. Brown bears the burden of proof,6 and thus certainly the burden

of going forward, he does not even mention national transportation

policy (NTP) set forth in 49 U.S.C. § 10101, much less show that

revocation is necessary to accomplish it. The Brown petition thus

utterly fails to justify revocation under 49 U.S.C. § 10502(d).

Continued application of the modified PCN exemption is

consistent with NTP. It serves, among other things, to reduce

regulatory barriers [510101(2)&(7)], to foster sound economic

conditions [§10101(5)], to encourage energy conservation

[510101(14) J, and to ensure development and continuation of a sound

rail transportation system [§10101(4)].

Moreover, DBHWR and NHRRA are already acting in reliance on

the modified PCN. Mr. Brown argued in his Petition that NHRRA is

evidently already properly relying upon the modified PCN. DBHWR is

also relying on the modified PCN for purposes of funding and

business planning. Justen V.S. at 9 2. This presents issues of

finality, repose, and detrimental reliance, which of course are the

* See Mountain Laurel RR Co.. supra, at p. 8.

12
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reason that petitions to reopen administratively final actions,-

like the one here, are disfavored. See S.R. Investors.' Ltd, d/b/a

Sierra Railroad Company -- Abandonment — Tuolumne County. CA, ICC

dkt. AB 239X, served Jan. 26, 1988, slip op1, at 9,
i

III. Conclusion
i

Mr. Brown does not show any material error. He does not
i

identify any statement made by DBHWR that was false or misleading.

His petition does not meet the standards toi, reopen, or to revoke.

This Board should decline to reopen, much less to reopen to revoke.

DBHWR and NHRRA are moving forward with their project. The Brown

petitioners had notice, now act well outside the period for timely

reconsideration, and offer nothing to merit ifurther proceedings in

any event.

submitted,

fries H. Ttontanc
for Black Hills Transportation,
Inc., d/b/a Deadwood, Black Hills &
Western Railroad

Attachments:
Federal Register Notice
Justen Verified Statement
Brady Affidavit (and attachments)

13
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Certificate of Service

I hereby certify service by U.S. Mail, postage pre-paid,
first class/ this 1st day of March 2007 upon the following counsel
for petitioners:

Kenneth Dewell, Esq.
John Eisland Law Offices
4020 Jackson Blvd.
Rapid City, South Dakota 57709-6900

14
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57600 Federal Register/Vol. 71, No. 189/Friday. September 29. 2006/Notices

camera. Accordingly, the Board may not DEPARTMENT OF TRANSPORTATION DEPARTMENT OF TRANSPORTATION
impose labor n
became all oft!

jtectin idit
f the caniera Involved an

Clam m carriers.
If the verified notice

misleadine information, the exemption
is void ab iaitio. Petitions to revoke the
exemption under 49 U.S.C. 10502(d)
may be filed at any time. The filing of
a petition to revoke will not
automatically stay the transaction.

An original and 10 copies of all
pleadings, referring to STB Finance
Docket No. 34929, must be filed with
the Surface Transportation Board. 1925
K Street. NW., Washington. DC 20423-
0001. In addition, one copy of each
pleading must be served on Frits R.
Kahn, Fritz R. Kahn, PC, 1920 N St,
NW.. Eighth Floor. Washington, DC
20036-1601.

Board decisions and notices an
available on our Web site at
MWIV.5rB.I7OT.COV.

Decided! September 22. 2006.
By the Baud. David M. Koniinhnlt.

Director, Office of Ptoeeedingj.
Vernofl A. Williams,
Secrotaiy.
[PR Doe. E0-16037 Filed 8-88-08; B:4B am)

DEPARTMENT OF TRANSPORTATION

Surface, Transportation Board

Release of Waybill Data

The Surface Transportation Board has
received a request from Baker fc Miller,
on behalf of the University of Denver's
Intermodal Transportation Institute
(WB9B1-7/28/061 for permission to use
certain data from the Board's 1987-2005

. offhiB
be obtained from *^fl Office
i. Environmental Analysis,of

and Administration.
The waybill sample contains

confidential railroad and shipper dirt*.
therefore, if any parties object to these
requests, they should file their
objections with the Director of the
Board's Office of Economics,
Environmental Analysis, •*"*
Administration within 14 calendar days
of the date of this notice. The rules for
release of waybill data are codified at 49
CFR 1244,9.

Contact: Mac Frampton, (202) 565-
1541.

Surface Transportation Board <

RataBM of Waybill Data

The Surface Transportation Board has
received a request from Mayer. Brown, i
Rflwe ft Maw on behalf of The BNSF ,
Railway Company (BNSF) (WB4B1-13-,
8/31/2008) for permission to use certain
data from the Board's Carload Waybill
Samples. A copy of this request maybe;
obtained from the Office or Economics,
Environmental Analysis, and

The waybill sample contains ,
confidential railroad ""^ shipper <^atai i
therefore, if any parties object to these ,
requests, they should file their ;
objections with the Director of the
Board's Office of Economics, <
Environmental Analysis, and
Administration within 14 calendar days
of die date of this notice. The rules for '
release of waybill data are codified at 49
CFR 1244.9. !

Contact: Mac Frampton, (202J 565- <
1541. :

Venon A. Williams.
Ssuefeuy.
DPR Doe. Ea-16039 Filed 9-26-06; 8:43 am] ;
BUMd CODE «81B-01-P '

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board ;

Release of Waybill Data '.

The Surface Transportation Board has
•received a request from Michael Behe '

ng FUN, LLC (WB804-4— 7/B/
06) for permission to use certain data
from the Board's 2005 Carload Waybill
Sample. A copy of this request may be '•
obtained from the Office of Economies,

•:\nnuni BTTriTi on •
The waybill sample contains

fldential railroad and shipper data:
therefore, if any parties object to these
requests, they should file their
objections with the Director of the
Board's Office of Economics, j
Environmental Analysis, and
Administration within 14 calendar days,
of the date of this notice, The rules for :
release of waybill data are codified at 49
CFR 1244.9.

Contact: Mac Frampton, (202) 565-
IS41. • !

Vereon A. Winiaau. Vernoa A. Williams,
Seantaiy, Sserauiy.
(FR Doc. K6-1603B Filed 9-26-06; 8:43 am] [FR Doc. EB-16041 Filed 9-28-06! 8:45 am]
BILUNO coos Mts-ei-* SHUNO OODB «n«-«i-»

Surface Tranaportatlon Board

Releaae of Waybill Data
The Surface Transportation Board has

received a request from Schmeltzar,
Aptaker & Sbepard. P.C. on behalf of
Trinity Industries, Inc. (WB606-2—71
20/2006) for permission to use certain
data from the Board's 2005 Carload
Waybill Sample, A copy of the requests
may be obtained from the Office of
Economics, Environmental Analysis,
end ^\dmmiSiui8tion.

The waybill sample contains
confidential railroad and shipper data;
therefore, if any parties object to diese
requests, they should file then-
objections with (he Director of the
Board's Office of Economics,
Environmental Analysis, and
Administration within 14 calendar days
of the date of this notice. The rules for
release of waybill data are codified at 49
CFR 1244.9.

Contact: Mac Frampton, (202) 585-
1541.

Vmum A. Williams.
Secretary.
(FR Dec. B8-18042 Filed 0-28-08; 8:45 am]
HLUM CODE O1S-B1-*

DEPARTMENT OF TRANSPORTATION

Surface) Transportation Board

[STB Finance Docket No. 34924]

Black Hllla Transportation, Inc.. d/b/a
Daadwood, Black Nina ft Western
Railroad Modified Rail Certificate

On August 30,2006, Buck Hills
Transportation, Inc., d/b/a Deadwood,
Black HIDs ft Western Railroad
(DBHWR), filed a notice for a modified
certificate of public convenience and
necessity under 49 CFR 1150, Subpart
C, Modified Certificate of Public

. Convenience ana Necessity, to operate
approximately 9,01 miles of rail line
extending from milepost 0.0, at
Whltewood. to milepost 9.01, at
Deadwood, in Uwrence County, SD.

The line was formerly a portion of the
Chicago ft Norm Western Railway
Company and was authorized for

Commerce Commission in Chicago &
North Western Railway Co.—
Abwdozanent-ljawnnce County, SD.
Finance Docket No. 26079 OCC served
May 20,1970). Although authorized for
abandonment, the *̂"» was
subsequently acquired by the State of
South Dakota and ownership was

i
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ultimately pasted to the Northern Hills
Ragional Railroad Authority (NHRRA).

Ai operator of the llm, DBHWR will
provide both passenger and freight
service* pursuant to an operating
agreement with NHRRA. Under ma
agreement, DBHWR expect* to
interchange with Dakota. Minnesota ft
Eastern RaUioad at nilepoet 0.0, at
Whitewood. DBHWR states that the

withindefinite g"d that *h«
NHRRA will be amended or .

operations.
The nil segment qualifies for a

modified certificate of public
convenience and necessity. See
Common Carrier Status of Statff. State
Agendas and batnumatalHiet and
Political SubdMtlont, Finance Docket
No. 26990F (ICC served July 18,1981).

DBHWR states that the line will
require reconstruction for operational
purposes and the imposition of certain
preconditions to ensure that
' construction and operation costs are
recoverable. DBHWR indicates that
i-Hinirmncmiiant of rehabilitation or
operation* will be contingent upon
shippers meeting the following
preconditions; (aj Entry into binding
\vntton conuiutoi0oxi •*? DfovioiB
funding far restoration purposes equal
to a sum no less man $13,000,000; » and
(b) antry into binding written

iltments sufficient to assure car
in lieu (hereof) in

has obtained liability insurance
covfliSjSjS)t aDn will obtain aodiuon^u
Insurance whan it commences
rehabilitation or actual operation.

This notice will be served on the
Association of American Railroads (Car
Service Division) as agent for all
railroad* subscribing to the car-service
•nti car-hire' agreement; Association of
American RaUnads. SO F Street, NW.,
Washington, DC 20001; and on the
American Short Line and Regional
Railroad Association: American Short
i,jrta and Regional Railroad Association!
50 F Street NW., Suite 7020.
Washinaton, DC 20001.

an amount no less than 1,000 carloads

cover ell costs associated with
maintenance, operation and

___f the line).
I indicates that no subsidy is

involved. DBHWR also indicates that it

»TWi mm uuy b* bowed la Ihi «WD I • udzd
pmty •BftaiMiiat miiy idwlBM on* nqulrini

Imptov* tb« tullittai IB Mtelo lehlm IE mph
epgntlon la Mf>oidttc» with opplloUi Mttdudl.

^m^mmi aw MP^irwai

I decisions and notices are
available on our Web site at
HWMr.srajx3r.cov.

Decided: September 21.20M.
By dts Bosid. Dndd M. KoDHhaik.

Director. OfEes of Pn
V«nBBA.WHUaaie,
Stormy.
(PR Doc, EB-1S9BE FQid 0-2B-08; 8:45 an}
•cum CODC 4s«-oi-p

DEPAHTMENT OP TRANSPORTATION

Surface Transportation Board
pro Finance Docket NO.M92B]

SMS Han LlDM of New York, LLC-
AoqulsHlcn and Operation
Eunuitlon NotthMstejii bioiwuM
PsjrKlne.

SMS Rail Lines of New York, LLC
(SMSNY), a noncarrier, has filed a
verified notice of exemption under 49
CFR 1150.31 to acquir* by lease from
Northeastern Industrial Park. Inc., and
to operate approximately IS miles of rail
line in the Northeastern Industrial Park.
Guildarland Center 12085. Albany
County, NY.*

Ibis transaction is related to StTS
Finance Docket No. 3492B. Jeffrey L
Sutek— Continuance in Control

New
York. LLC, wherein Jefirey L

a verified
tch has

concumntly filed a verified notice of
k to continue in control of

f, upon its becoming a Class ID
rail carrier.1

SMSNY certifies that the projected
annual revenues as a mult of this
transaction will not result in the
creation of a Class HOT Class I rail
carrier, and further certifies that its
projected annual revenues will not
axcmdSS million. The transaction was
scheduled to be consummated on or
after September B. 2006.

If the notice contains false or
misieaMinsi j^"^^n^Ti HP. tue BKomotioD
is void oh initio. Petitions to revoke the
exemption under 49 U.S.C. 10502(d)
may be Sled at any time. The filing of
a petition to revoke will not
automatically stay the transaction.

An original and 10 copies of all
pleadings, referring to STB Finance
Docket No. 34920. must be filed with
the Surface Transportation Board, 1925
X Street, NW.. Washington. DC 20423-
0001. In addition, one copy of each
pleading must be served on RitzK.
Kabn, Fritz R. Kahn, PC, 1020 N St,
NW., Eighth Floor, Washington, DC
20036-1601.

Board decisions and notices are
available on our Web site at
www.sTBJxyr.Gov.

Dtddad: September 22,2006.
By the Beard. David M. Xeoselmfk,

Oinctor. Offlca of Piaceidiagi.
VsnoBA-Wflluw,
Ssareteiy.
IFR Doc £6-16036 Filid 9-28-06; 8«5 SB]

with anil UM of CSX

numd'i VoriMMvilh fcumtag
• Mr- Sold) «Iio aanola SMS Kail Street, be..
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BEFORE THE SURFACE TRANSPORTATION BOARD

Black Hills & Western RR - Exemption - Modified Certificate
F.D. 34924 j

Verified Statement of Ralph Justen

1. Ralph Justen, am the President and' an employee of Black Hills Transportation, Inc. d/b/a
Deadwood, Black Hills & Western RR. I am authorized to make this Verified Statement on
behalf of Black Hills Transportation, Inc. I have read the Petition to Revoke filed by petitioners
Brown, et al in this proceeding. I have also read the notice for a Modified Certificate filed by
Black Hills Transportation. Petitioners Brown, et al, are incorrect in asserting mat anything in die
notice is 'false" or "misleading." The notice we filed is true and correct to the best of my
knowledge and belief. For the benefit of the record, I will add the following points:

1 . The Northern Hills Regional Railroad Authority is a political subdivision of the State of South
Dakota formed pursuant to South Dakota Codified Laws 49-17A jet seq. Black Hills
Transportation inc. is under contract with the Northern Hills Regional Railroad Authority to carry
forward the purpose and intent of the Northern Hills Regional Railroad Authority to "reestablish
passenger and other rail service to the Northern Black Hills Area including, but not limited to
service between Whitewood and Deadwood, South Dakota."

2. On August 30. 2006. Black Hills Transportation filed a "notice" for. and on September 29,
2006, was granted a Modified Certificate of Public Convenience and Necessity. While we took no
action on the Modified Certificate until it was final, since then we have taken action based upon
it. For example, Black Hill Transportation is relying on that Certificate for purposes of making
arrangements to provide freight railroad service to, among others,1 Peter Lien and Sons, which is a
major aggregates company with rock deposits near to Dead wood j We understand they wfll invest
in a new quarry and transload facility if we are able to provide freight nil service on our
Whitewood to Deadwood corridor. We also are working on a trackage rights agreement with the
DM&E Railroad, which also is predicated on us having a Modified Certificate. Moreover, we are
relying on the Modified Certificate for purposes of securing State' and Federal funding for
rehabilitation expenses and to attract additional capital investment from potential shippers and
others. While Black Hills Transportation is certainly interested in' providing passenger services, it
is definitely committed to freight, and indeed, a major shipper is a member of our board and
wishes to use the line covered by the Modified Certificate for freight rail transportation. The
Brown Petition is simply wrong in claiming or suggesting that Bl^ck Hills Transportation or
Northern Hills Regional Railroad Authority are only interested in passenger service, or only
intend passenger service.

3. State law encourages railroad service, and in particular provides "for the acquisition, operation,
maintenance and improvement of public rail lines.. ." pursuant to SDCL 1-44-20. SDCL 1-44-18,
SDCL 1-44-27, SDCL 49-16C1, SDCL 49-16C-3 and SDCL 49-17A et seq. The Modified
Certificate is consistent with state law, and with implementing the purposes of state law by
Northern Hills Regional Railroad Authority through the actions of Black Hills Transportation.

Per 49 C.F.R. 1 104.5, 1, Ralph Justen, declare under penally of perjury that the foregoing is true
and correct. FunherLeeflBfy that I am qualified and authorized to file this Verified Statement.

Signature: At****? ^e^/gr* - Executed on: / /
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BEFORE THE SURFACE TRANSPORT ATJON KMJO*

oVKe Dewiwoodv Blade ffifc &, Western )
- modified ) F.D. 34924

)

$ftidy Affidavit

Sttte of Sooth Dakota )
>'* , 1

CountyofLawienw ) i

fti etnas- E. Body, bring first duly sworn upon his oatfi, deposes aOd States 6s Mows:
1 . The undemigied, T^omfls E. B^dy^lft ftijy tlcanaed to precise lawv inte alia,, in

all. Courts- of fee Sate of South Dakftfe arid the Pedrtral Dittribf Coiirt of tiie Stata of South

Dakota- Tbiff Affidavit is tifonitttd! based OIL (ft* undenigned's personal taoowlcdge and
InjbnnaudtL,

2. The andttraiglMd ;Has baea .legal COUMB] % the Notthera Hill* Regional Ra&Oad

Auflrority^NHRRA) since Bflptember2DOa

3. NfiRRA is a ipgiopal railroad established in 1994 pursuant to South Dakota. -

Codified, Laws, Chapter 49-ffA. Pursuant to the "ftegfrfeal RaSroad Authodties Acf (SDGL
4P-rTA^D), Ac putpos* of NtJRfiA is to reestablish fflfl service along the Wstorieal rail
$COW> kilbvyrt as the: WhfteWood, Lawrence County, Soqth Dakota to. Dctdwood, Us

County, South Dakota, line ceasfetihg of approximately ̂ . 1 roles esttbhshed .in the l£9Qs by thfr

fremont, Hkhon ft Missouri VafleyRailntad, A portion of JhtltOW paasefrthirough>upoaand

across the Charles BnWfl CPrown) pnjpejty, NHRRA has;, pursuant to SDCL 49-J7A-16,

piqeeedott yl^i 'thP. planfltftg.faf t^ia acqlritritioii: a&di cfperatioa. of a railroad and ftciHflesj tjaggeilidf

with aajmsitioli of iWiptrty; md, has» putsuant to SDGL 49-17A-3S, entered into Agency atad

%aatittg Apeetn«ts wife Blade Hillt Transportition, Inc., d/b/a Deadwood, Black Hftb A

WealemRailroad (DBHWRg.
A NHERA claims o\vn««hip Of the .ROW. DoteteheiAs eVidencnng ownership

Bftrfy Verified Statement j
Page! '

i
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tfcett fiir ftfe ROW fan (he 'Smith Dakota. Department .of TranspoitWion (fcted

Deed ftfc Ihff ROW Sam Uaion Paeifio dated June Ifc 200$, tftttap A >fadh
WeSteqi merged later the tfeioh PadJ&cj thus the successor ,ih< interest dfipay
infecfst that diicago .&;N<DirfKWjBstei!ii possessed to &e ROW)^acopy«fwhiohis
attadied hereto as fixhibttl :

.
,, &04 (South Oakote received tifle.br deed from the. Chicago •& Nprflj,

. successor in frtebSBt of1 thte ^retoont, Elkhoifc & Missouri VaOetf, '4: .1
copy of ̂ hidJija.atMehaJiereticr, as Exhibit!, !

(3) Deed fitf fte/ROW from Dakota, Minnesota & Eastern Railroad dated October 17,
..2006 (pojasib'tA s/Qooessitt'1 'iti 'infeifest ftonti the1 Union Bacifuci >by virtue iof die i1
DM&E acquiring naftl te in. Wfestwn Soutb Dakota fitari die, Union. Pacific, :j
which may include .the RDWX ft copy of which is attached thereto At BxnM 3. -j

(4) fastittent Ip fefcard fo part of the ROW dated May 23,, 2003, fipm :tfie South !

Dakota Gwnfc, Fish & Haifa (whidh reoeived .tide to a pewtion of ,tfie ROW fix«n
•the South Dakota; Deparbrient. of Ti*n^rta$on), ft copy of wJriiih is attached
hereto aaBfcbiWt.4,

i
i tile ROW Vffl$ egtftblished^in pact by the Fremont, .Elkhom e> ;MiS9OTO Valley by j

deeds, fttom property owners who had received patent* ;Jp cortajn. porticos of (He
prior to &e <iailroaar:aDd' was eajtablisibed in part. (injQtndii^i tfep p0p^0n dfliD^gh, tipOn or

across Ac Brown property} by On General Railigad tight of Way Act .Of ftft, 43 Lf.S.C. 93̂ 39
i

etseq^ preceding ihe'iisaoance of patents. : i
6. Thete j» oa Court W the Statti of South Dakote« \nWch GburtB «onalBt of tins

Circuit Goiict tod Che Snjftsffle CIoiM, flwt has declared the ROW abandoned, Ko ,SouA DotoM;
EedecU Dratrict Coilrt.has declared flie ROW abandoned. Upon exhaustive research and
iofhnna&bn, no federal cp^irt' anywhere in, the United' Sjates \K$ declared thtf RC)W abandoned
Upon cesepch and iiiftjnpstidn, Aere-is no Act;bf'Cbngross dsafclariB^fte JlOW abandoned.

7. Brown eoMnj&ntsed litigation 'ita- $oiitb 'Dakota Ciraiif Cour .̂ Lawrence CDUB%-
tHjnefl "Ctaades W. Brown, PlawBiff vs. Northern Hills. Regional Rajfroad Mthorhy, et al. Ha

Action #04-254. Oki Deeember 12, 2005, Presiding Ctfnafit- Court Judgo WanfiBI G,
Johnson entered "Order GrantingNHRKA, SDDOT aAd GF&J* MbtjbftS ^Judgment SuiUHiary
(sic) and OlderDenying'Brown ffid •Ei'jpnhflcjiet Cwss MotibhB far Sattmlary Judgtnent", a copy
of-Which Order is 'attached hjBfettf a*;'Exh'ihit 5, dendudfbg ftere'was no qjiestion of :fect and that'
as a matter of law, NHRiRA has title to the ROW that passes ihraugh, upon apd actoss the Brosvfi
a îe). Hafenbachef: pw{perties.. Brown .has appealed this Judgment, (adveoja to him) tff the SoaA
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Dfdbta Supreme Court CEiscpfrflcher did not ajpeefr Although thai Matter fa now pemfiqg

before flic South Dakota ftuttttoe fi0Ttfl; fad atptfffffon, bond or pnceediqg to 4tay lie CSreoit

Court Judgment Jias (Men made or aowred. As the State of South Dakota Department of

Tmwppttatitoiv to So'ua Dakota Game, FUh &, Pariu and NHRRA presented in their briefing to

the South Dakota Supreme Court, onder that Cowito decirioa in Bamtyv. Burtingtou Afedfem
Roikood Company,. 490 R WI2d 723 (Sp 19921, a cqpy of WtriCh ,ta ittijdhttd feweto as ExhSint 6,

the Court has speciftbally wldrteSfld fbb issues Bitjwo is attanliting to Hdgate and thus, th*
appeal hqsnp merit; ;

8. NHRBA's imtial focus to TccstibHsh. rail service on the tistorib Whj.tewOod td ;

fttt tt> facilitate pasaenger semee, but not to- the Delusion of fi^ght rail ;
The ROW can serve important freight rail .purposes as wflttSCirted to be a need by «

stgnSficant company, the President of which .sits on the1 Board of Directors of DBHWR.
DBHWR plans to prt>vfdp fi^it serVifce for caattuttitn so reqwesting. Addkionally, chert aj*
isignifipant flthec ecbflbtnio ztevrtcJpAaat prc^ectB dceuning in Ae TOgion (hat may provide ;

demattd fbr fireight aepvice ou the ROW, an of -whfok *aj! cQptributc tp fiw econotoiii i i

i ihteteata: fbr flie region. «>d. fbt the: Stale of South .Dralto* BB a whole. Therriby,

DBHWR's application fbr the modifiqd Certificate is wntntly an iiitefzal part of 'its lusinese
pkm and In turn feciHtates NHKRA's plan to reestabM fietvice on the ROW aud to accontpUsii

thepreservBtion and usettf this hntoriolfate.

9, Btown and bis cDUitsel fiom. thaa .to time have accused MHRRA. and persons

affiliated vrifr MHRRA, inciudine *e uwfcTagndl, -with making "false or itrifileadia^1

, and .mate'similar xeet»adon.s tf to D6HWK. Upon revie* of't&e DBHWiR Nbfibc

a Modified Certificate, upon inftnnatiiDn and bdipf, there is nothing Wnteined tharetn to :be
false orraislea4iHfe either as/to orfey NHR&A or DBHWR.

Subscribed and swcra to before ule thM ̂ 'diay of Februaiyr 2007,

) "
My Commission Expites; Il/6y2D.]ia
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. .

BRADY PLEI.IMEB.PJC.
SpBWSs!i,SD.S77to
Telephone; (605)722-9000

AND
SOUTH DAKOTA EfERARTME>Tr:DFTRANSPOKrATrON
7Q0-E. Broadway
Pierre, 3D :575Dl

Q|,lttT CLAIM DEED

STATE OF SOUTH DAKQTA, UBtARtMRNT OF tRANSPORTATION,
, of ̂ 00 E. Bibiawa^ Pierre, SD S750I,.punufKA to ̂ CL 31.19-63 «hd fcr and irt

of Good and Valuable. .Consideration, CONY£yS AMD QUIT CLAIMS TO
NORTHERN HILLS' KfcdlQfcAk RAILROAD AlTTHORmi Grantee,, of P. Q, Box 503,

'the Cbunty of Lawrence in the^iate ofSouth Pakpta, to-wfe

That vartifjti \6f' the. eight af 1Wy fit* ^ItUn. <to ,8>nnqr Cbieago and Worth WesMrn lUELwiy ; j

of 'Sedans, Tptvta Wp 5 Nortli. Range 4 Bosi of tiieBJ-lM., Lawrence

of Section ft. T^wulii^ 5 Nojfa, Kaflgei 4 EMI of die BJfAi., Lawrtnca County,
South Dakota;,

NE'^EM, SEHSEWa SW'/^B'A SB^S WW6f Section 2«;
of Section 33; SEliXBW, l̂ SEK, N.WVfSfiVi, SWViSEK, ;S£«SWW of Section 3% in
ftwrahfp 6Netth, Ri«0a:4C**. (tfihe&KM., U wreoce County, South Ddkotai

SWVSNE'/- bf Se^ofl^, Idwferftip 5 Noflh, Jdmae 4 Eflst^iha BuWJ^., Uwreace

ioiHl JDf]jot2. LodlLol'.Lot.a andLfl^JI ofljot*iftPleoCTClaiinLotWo.
LotH3 of Lot 2, LotH3 bfloU and Lbl.H3 of Lot4'kPlac« Glntin LbtNo. 166;
Lot H5 inPlacer Cl4httLtit6&7i
Lot?:H3nnd:H4:Bi Fitter CDdim Lot,W8?

MiHinfi Chiou S«. C*7. 88B and 3615,

All of Ae Sghf ,of my of 4hfl Chicago and North Western RaUway Cbn^any in Stefitm. I.
TinplJltip 5 NortB,, Rang* * East, aid in Secfiana J and 6, t^vwighipJS,]<JorihtRfll^e4 Ea^ and
tn Setfions 32 .and 33, aqd Soulh ,H«)f of Sfcction 28, in Townbip 6 Worth, Range 4 East

1 « 7
Exhibit 1
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QtJit CLAIM JDEED
PoB*2oY3

State of'SooffcDakfltii Depenment of Tianflprnttf ion/

ADI of die rigfy of ytty of the Chicago and North Western feufofiy Company tfapugb FeHa
Miming Dfiitibe .and Yftflejwod MaifegDntoici bag NaftwutMy: of the Notftetiriefly
Cftaporate Limits of-Deadwood EXJCEKTHG THEREFROM Oar part of dtnvigUs PJacer

,,T!*b. 952). lyiot Wwtorly of mil eight of wy and Weiterly of ibt following described MIA
. d52j tof, landi Hegfnni4&.ai Ctew No. 19 of the officJaLsuFvey of Finer M.L, Mb. d52j tbeoce

Cojut*N*'I« pfsft^uiwKortli'OCcfaswe* 45 mlhum West a 4iitDnp»af potter* Cbdw

atyteiEiisuduafick0fl.QfeAet to Goner Na1 ofttid8nrveywliichl»als)BCpn«,rNp, 12 of
.

tMtyoyh Mirth 35 <kiyiMs WWt a 4tottn» of 5SJftet to a poiot; «andei Swljh M ̂ gitei, 04

ALSO: 'J

AJfcof the rigttof wjrof the fbm«F Chicago and North WastenvJlflii.wiy Cpnspwy fflnugh tnnt '
Juaauf the Whitewood Mmiqg.D3stnct ioclo£ng peitflf XtineW Clato 2I$.-ajd;BiQCf 12, CSty
of OMWood, bounded, and described as. fbUotta: Beginning at fhB'raosr Veintty «onwr of. Lot i \
" TTSpriijg Cn*k,Cpn4iit EMBOMCR, Mng * point qn^tne Soutteiscerty any of Lot iH-I, V&S. '•;
WQtoi&Sa&tovttoiytioas^Saubaiati^liac ofLotK-k^UJtft^a^LotM^, BI6qfe ij
tin to 3 .point on tbe>,NoitnwesKBy fihe of']mo^ uocedfd-tD (3riflflpj Btuilogtori It QviwjTy , j
Rdiltood, 'tod U bin* tjeedofl to Chy of Deadwbod (by C^&Q) NovtmbV. 1̂ 0"; thence ;
NpMlieditmly dong Ihp Northwesterly 'Kne of «dM Wttedrid |aad>. to* a >iirtl on: the
Southwesterly Hue of arid Mineral Clmm No. 116; ihenco 8o«Ibeutedy along Mid, SonUfiimetorly
line of MineraJ Cbdn No.. 216 to a point on the Northwesterly rigfct of way lias of, the Grand
fsTand and Wyoming; Cbnbul Ruiliood, 'also known JIB ttwBttadwood Centtal Railreeil Compaajs; ;
is desjojbed in that eonain WjOTntrUeed ailed kiiy 14, IgjJ^ beMMn LjeVT.R Held aod Peris i
QemouU), and die PcBmont, EOcnom'ond HBHouri: Valfey ngflmad Conjapa^y; filed Jbr woo! Jo
^tK^ta'OfDe^Qffice^f^LMiinDuCoia^oa.^ua^^l«9pr in,Bobk89,oa.P«age
62j5j aionecL^lofliheoKer&riAJong.•aaid lasfttuoribed n'gttt of *ny;'KJrt to thef pe^t^udMdy eonec
ofiBidLof* l?toneffNflifcws^yr»lbngftB^tn^^i4i^ltoofs^dI^i^ Ttotbepafni[.of
' • • EteBPTOtQ TRSRSatOM Loo 34, 36; 38, 40, 42 and 4* of Black 12.

and subject, to Biick .interest .as may Jiave been previously oonyjjybd jturausnt to bat
certain Quit Gaite 32eed .wbetisin State of South Dakota^ Department' ofTraii^icntaid^zi, 'fcpeaft
asOiButor^ and Soolh Dakot&J^spartmem df Game, Fish and Paries appears «s Crantep, frhd for
record aa Dooaiopnt No. 8S-1.371 in fcie Office, of .thd Lawflnct C^imty Keg^qter of Deeds,
Detfdwood; South Dakora, am) '&$aff .&&& utf Htfcjtfct ID such interest as may have been
pseviowly 'db«hd(tted, conveyed, eacuroberad or otherwise transferred at a, tndt of South
ISakoia Transportetioh ConrtmteibiiRissbluticmsNo. 14217, 14218, and 1421& .sitotifeid hereto
as Exhibit 1, and South. Dakota1 transportation Commission Resdullon,Nai. 15796, filed jfer
•record as Document Ko; &-1Q83 In jbe <9jfice of toe Lawrence County Register of
Deadwood, South Dakota.

t of
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QTJIt CLAIM JD&9J
~ sJof3 '

property totecesb conveyed or transferred tUtrfiugli tfafr Detid, shall be heTd tjy
tft] to. successors and assigns, ibr public highway tyurposuff cttily. In the event

Grantee or Ife mtcetteor* OK asis^fls do not hold said proper^ lnterissts .fbrptirblf? WgbWay
any taterest'tonveyed ,6t transfeirisd pulhsuiut£|to tUs Beed shall revei't ta

'

It T3 furtJi«!i-undWStbod (hftt this Deed doeanot cany with it any Implied covenants whBMdever.i
***E7cenjpt toni'ttaiififia: feepureUirt to SDCL43-4-23(2)J

. 2004,

Sfite 6f SbWK Dakota.

County of Hugfres

J

JSB.

pttifs
^ •* | ^ _ \.

STAT6 QE SOUTH DAKOTA,

'j 2004, befcfffi me, the undbrsigned officer, peraonafly
, IsftmfD. to rtfc,or satiafactofily proven Co

_^___ fi&te'of Swift Dakota, Department Qf Transportation, and that
he/sbe as sue* dffioer, Being airtb6rfeedis& to do, executed the fbrcgoing imstrtmjetit for the
purples tbej^jlcpnjalned^ aooh eapacity.

7,1 bayei4ct:my .Band and offitial seal.
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Ultul Xve/X*titai dertt wtb, dha diapeaai of fl»a rtbtcwoad BO fludModfJaUM
aM «raiM««f *f Bo dme, lial C Put*. •

Hoea. ^a, ieaf« CounUI, .auxad, ;EMBC 'on* niBlttt£«0 dMlaintf &»r thai SUt* ••a'.
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' k • • '
to *ffwoM «to mbeVa

So. TtotoiO&MttfQ, ^uniaKceo Comty;, antt 70tflltrat48(.14i, Male CoWqr, All
«otad Taa> potion ounriM. ' -.

.B**:20(M.01B3a • • I *•, , f
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and when recorded matt to:.

'Rjcif ic ttttLliMBd Co,
Douglas Street

faMcoT

W

WHmrFEEMIDil
•60

QUTFCLA1MDEBD

DNlONPAOEFICRAILRdAD COMPAQ, a !H«wOJ«»pbrttio

in eoteWoatfon of (he 9um;aflte OoDtta-C^
the Kcetpt wfaxeof fe

btbfitvsIuaWfrconwfcfflttottteit dafyptf d»
hereby REMISED DECEASE and fcftvta

SoUthDakoto 57717, and onto to
^ndjiKigns forever aH of Gjatrtgrt jit.^tle, ihteftst, astflts, cla&n and demand, bojOi at fraiMfitf
in «quityko^iiv and to iben^ estate (hwanafl^
of Sooth Dakota^ BAHIOEO parttcubdj ̂ eseiibBd ia.Bxhihit A, hereto attached and

few ttnfi deed and RESERVING unto Grtflto; its succeartra «ad
assigqa, all coal, tsfl, gflft, and tfie mirierah and muxail rigtrts of^rfjil^eroftt^ otdasmption, Uod

JJkBflruntfVv)mcWportdJ^^
df£Eereot ftro^ in, 00 or il^

or tttuu^ocdag 8tMjn|dneMl» ortay rtf
them, stall be coodyoted or placed upon the

ij
11
ji

IN WITNESS WHERBOF. the Oradtot haicaused tftb detscito betlujy execqtpor
lv

June; 2(K)6.

UNION PACIFIC RAH410AD COMPANY
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MUdfliadtafafeuflililrinrtii^
— A !.• _ . I* I. _. J '^ „ '' " ' I

WIIMESS nqrhaniLaiid ofSe .̂ seal

{Seal) 1 F

•i
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All aftta i^tofw^rof «e *m$r Cfato* todltefli
- — "- - — - — — ^^

of tot &!» U& 216;

CWm m 116 to «|>dfat on dU

b A* vcdafc W

3 Of 4
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/-*
IQBSS

BRADYPLqJMBRPJB:

57783
Tetapnttta (60$) 722-9000

QUITCLAIM DEED

DAKOTA, MEfWESOtA, & EASTERN" RAILROAD, CORPORATION,
/; af IWNorikPhilHpa, Siou* Flatly SoatbDafcotA 57104, ftrand in considertlion

of Qs» EWlto abd O&er Good and Valuabh: Gpgst&ntioii, CONVEY AND 'HOT
CLASH TO NORlfiEftN BULLS REGIONAL HA^ROJO) AlJTHOKlTY^ Grantee*
df 51 OH ̂ fetinpil Street, BtftI* FotirA^ Soufc Dakota. 57717,, dl Jnteml now .owned or
Jleceaffer acquired in aj^fo ibefoOd^ described rttl tatate in the Cmm^ of Lawipuce
in fee iStete of South Drieofe, to-w^t:

All of die .light of way of the former €hicagp and Norttt Western
Bwlway Ccmp«ny to •$*&<& 1, Township 5 North, Hangs 3 East,
«i«3 in {Sections 5 m$ &, Township 5" North, Range 4 East «ad in
Sections 32 <aod 33, «nd South Half eff Sectiba 28; in Ibwnabip 6
Nbrth, Bang* 4 East, B.H.M.;

ALSO:

Rajhusy Company ihroagh .Falla Mining

. EXCEFTINO1 THEREFROM diat^ait pf
CattBTBQgas Placer (M.L No. 9^2) tying Weetady of said Tight of
way. rod Westerly pf fte Allowing described Uact of land:
Begoming at Comer J*6. 16 .of :th& oJQBcial survey of Plater MX,
No. ,9S2'r thentft' wifh Course No. 19 of said suncey North 00
dftgoeeRf 45 flliffutetWrftBdfttuiefl of 170 feet io Confcr No: 17;
fbenoe Ncn%. 4? degree* Bast* distance of 1 70 .feet to Coiner No.

liCUffri Cited

ftB/NoqJttM HHU HegiMfal J&ilfMd'.Aotboj'ily

1 of I
Pvhihit
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23 degrees Bas* a distant oHQO feet to. Corner
No, 1 of flai'd .sntvqy which la ia1so Comer No, 12 pf tbft offieftl
smvey of Kedpfacer, Kf.L No. 921; thence on Course No, ll flf
said last mentioned survey^ Nortii 35 defences West a distance' sf . i
m feet to a iramf; tbencet iSpmtb .34 decrees, '04 minutes, -West a
diatartoe of 571 £ fisetj fhance So,uthpastBrJy a distance1 of ,606 fee%

ALSO;
All oithe rigW. of-way of the fcnner Chfcagb and Nottir Western
Railway Cdta|?any toigft that put of tbe Whitftwdod Mining
District taclittlinspati: of Mineral Claim 21:6, mdBkwlc 12, Cit^of
Daadwood. funded an4 described as ftttcrivs: Bc^raring at the
most Westerly comer .of Lot 'T', Spring Cr«k Coriduit Edseraiant,
being a pelint on Okfi. Sotiflieasterly line of Lot H-l« M.S. 3l6i
Ihcpee Sooibweswly albng said Southeasterly line of Lot H-l, Lot
H-4 and Lot H-5, Blotfk 13, to a {ibkt on ffia¥orthwe8te?iy lufe of
land 4*Con0edbd to ,(j1iio9go» fi
tuffl deeded to City of DeadWood tby CB&Q] Novembef, 11940̂

lhe Noi^e^teriy line of stftf conqedfid

!. 40,42 And 44 of Block 12, Souflieasterly side of Mftxd
Street City pf, DeadWOQO;: . !

A1SO; :
All ottbat portion of the Nl/2 N^Af of Section 5, Towaslap 5
North, lanjge 4:East, B.H.M. lying $outh of (he right of Way of the
raflKjad bejinnni^al a pdmf on The South line, of said right of way
due so(itth of a poJitt on (be center line of sdfd Kaiboad which &
5tventy Seven f77J feet easterly from the fence at -the farm road
c£tojB6iii§ where there ft a cattlbguard (beiag ̂ u'tin '1S6-K25 oftiie

tiritelriifclfced

nge o i e ^ e y ne o s conqe ,
lands! to 2 point AD the SdiithiVfcstoly fine of said Mineral CJainx 1
,Not .216; fht^noe Soutfeeaatotly al6ag saU Southwesterly fine of .{
Mineiar Claim Noi 215 to a point on. the KorttouttteOy right: of j!
way line of the Grtad fetend and Wyoming Central Rafrbtti, also !i
teown as the .Daadwood Central Railroad Coinpwiy, a^ dea'cribiid ;|
,m that eattanl Wananty Deetf dated May 14, IBSK)^ jEJetween Leyi i
F. fiidd and Pefla Pejnanlh, ,and fte Fremont, Elfefaojn and • !
Missouri VaneyKailroad Company, filed folr record in the Register
,of Deediff OJQScei for Laurence €ounty on Septetftbtf ;25*. 1890, iii
Bojqk 69. «ff £age. 626; thenee Northeaateriy akni^ «dd, last
descifbe^ right of ̂ y Jin* to foe, most Somberly comer of said Lo.t
T'; thej)coNbrth>ve5teriy;along the SbuthweBterfy line of said Lot

totBepolntofiegummg.
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ALSO .EXCQPTINC. THBRffROM, a« darificaiionr eny and ajl
opwatitijgi nUraad' Un» including 'but nut limited to the ife^it of
way, tna«jg» and apportmancas o/ Gnmtof in the City of
Wtutewood or in Lawrence County as ,pajt of Gwntor'8 Colony
lane, acquire^ fiqp fta Union Pacific Raffaoad (and. motp

tiio finsor l̂ p!d City Branob of tMm Paqific
as iuccwsoT by toeq^r 'with the Gfiteaga & North

ftsrpnedeowsor (he Chicago
& North Weston Railway CoippariyJ) extending in a ncrfhetfy land

nt Mfc Post 13.13, Engineering Station Si 69 + 14, to the .South
•l&kota/Wyooinig state fine at MUe Tost 168.10, Engineering
Station 610+40. fa;, aver and aeftua the legal subdivisions of the
City^of Whiteivood and.LaWietioc .County,

***BxtenTpt^mtrHnifer fee pursuant to St>€L 43-4-22(2).

Dated Ou ^T day of October, 2006.

XuitV.Feactor

DM*E^prttwi Will RaglDMl INlRHtf-A,iiih«<ry

survey (if Bard railroad) measured eg said center line; thence due ';
south tat the-South Ita of-wM 'finn/meiraoned tract of Dttid, fbeaee '
east on sv& KB 586 few, thfehce North T«r#e said South, Ifcrtof
s«d right <rf way, tinnte WtfSteriy 5«« feet î oi;e or Tes^ along said
right of Avay Kn<vto flw pl*fce;0f beSirtnTrtfe all aft described, in Hal
«atoin,dfeed reoowted Ma*qmfev 2fl, l^Tfc Book 121 et Page 167 !
of tbertoorts of the Lawrence County, South Dakota R^bte^x>f .<;
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State of Sbutir Dakota

ftte /7 day iof October ,. 2006, before me, fht ^(fenugttfrfefBcer, pcreon^ly
peared Kot V. Feaster aa 'Senior Viab President Financp of Dacota, Mitorteeotfl & Etetera

Raiftoad,, known fo me to- be iBie person ftbosfe ifaXne is subserved to
adcnfl^estgad thar>he exeoul̂ l .titesame for thtt JiWpiJBes therein coutained.

WWTftfgSS WIESEQF,;Ihavfi set my hand and official ^eal

Bxpires:

of 4



«j /n / *uu i *u n i-rt* ZUb- Mb 3733 CHARLES MONTANQE @039/059

HILLS RAILROAD APTHGRTTY EASEMENT

This. AgreenwEft made flug 33 day .of Mfl,w ,. 2003, by and between the

Soiitfc Dakota Depaz&nenLofGarne, Fish atitf Parts, $23 East CafritoLKeire, South Dakota 57501

(GRANTOR)* and Nottfient Hills RegioneJRailroad Antuority, P.O. Box 503, 'Deadwood, South

DafcOtt 57732 (GRANTEE):

WHEREAS, GRANTOR has, p^o^yclaimed an interest in.certain,T«al property;aad any

fixtures orofherjnopertft;realbf personad, attadiedthereto or losatod diereon (reftifred 1oharaa^te

as "the PROPERTY") consisting of <he rifefat of \ray of the Chicago and North Western Haihyay

Company boated in Sections i, 12, Jft 25 and 24, Township .5 North, .Range 3 Brat, B.HJyl,

LMsVretioe Ctolniy, South Dakata, and Seetuma 5 an4 fi. to.Wship 5 Noro\ Ratige4 East,.'

AI.50;

Attof theri^tof way of t&etChjcflgf) and Norft Western Railway Com
Kail* Mznby UiBtrict and Whitewood Mining District, lying. Northeasterly of flw

INGTH
of Cartersugus Htodr (M;L. No, 952) lying Westerly of said light of way and
Wttterfy of ttj& fcltowing described tnet«f land: Banning at Comer No. I^-ofthe
ofijcial Wrvey of Place* M.L, No. 952; thence with Course No. 16 of said
North OC degrbQS, 45 mifliltftf Westa difltance ofl70 feetto Comer No. 17: thence
Noitb 47 degrees Earf a.diatal^e of 170 ftst ta Comer Na 1$ thence North 23
4egms East A distance of 1 QO feet to- Cbntor No. 1 of said qnyey wh4<fh i» also
Comer Na. l^oftht.oiStfal fiuty^ofRedPiaeer.MX. No. 92lj: tfcence an^urse
Mb. 11 of qaid last menlioned; smvey, North 35 degrees West a distanced 563 feet
to a point; thence South 3.4. degrees, '04-iniainwWe«.adistBiiceof571.5leetrih«ice
Sau&easteAy a distance of |S06 feet, 'more OJT less, to .tbe.poim of oeginning.

ALSO:

ii

AiJ of the right of w«y of the Chicago and North. Western Railway Company in ; i
Seetron !„ Township 5 North, Raflge 3 East, and in Sections 5 and &. Towiship 5 I i
North,, Range 4 £ast,:and m.Seotioni 32 and 33. and South* Half of SeetHon, 29, in '

a, Range 4 East, B.HKj ;
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wdlWfiningOi^^ih^aludingp^bfMiheral Claim21B, and
Black 1£, Ct# otaeadwbod, bounded, and described aafoUb^ti:; Beginning, at the
mo* WesferiycoinBpoi€Lct "T",, Spring Onse^CondPitBateaieDT; betoga .pointon
"thK,Souihfla«e£iy line of LofcH-l, MSi 316? ilwttce :S,cJuthWeeteUy along said

iW^Wt&l.l^JT^and'I^ttfrVffl^
r &e otfland "Coaceded lo Chicago^ Bnrlingfca A <huaicy fcaaread,

in far dettted to, City bf Daidwood (by CB&Q) Ndv.«nber, M"; .thencft
Hne of said conned J^

SouthwegterJy line of.NBnQcd CJaim >fo. 216 to a1 point m the NoribwiBstiffly n^ht

ODt^^
cJiflt flfbqgiflttfag. EXCEPnNG THEREFROM Ipts 34, 3'6, 38, 40,42,

snd.4iWfBfo*IP JS, &Hffie*stedjr side-̂ f Main Street Oty of pfiaj^vood.

lawa oftnei,Slate of 3uift

chareon fallhdilgll CjRAKTEB stall iavttbe right and pri.vilegpib do so), or.asstire anyone that the
\

- and

passage^ vdnicalttf w othqnvke; on the PROPERTY, or&r any other pwpose wifitsotvdr.

jDbadtaoed Centtal.Haikoad Compaq aa described In nut certain Warranty Deed i
dated May 14,1»§D, between Levf F, K«ld end Rdrk DejtoDonX and the Fremont,

I Missouri ValleyRailraiBia, C^^E^fatftf^to^Rs&sieiitf
lAHi&cefoaB&a*$qî

BakdtaaldifiiplaiDniinjB oa-eonatmetingi
i

Cttnopafly iigfttof way, to be located w part uponttte above-dtecribad PROPERTY, aud-desires to

pb^ui'fln easement andnght-ofway ifior such,iB£koaid.

JNfOW, lHBftEPOB£, 'fit consideration of the terms and qotiajtions of this Easement*

QRANTQR hereby convtys, to CSftANTEE^itB siiccessora and assigns, the feltowlng;

AnBaseroeflt andriglrt ofMy.teWttiliftJ ffiePROEBRTY forthespie punposfrofoonatnotinjgi,
i

operaimg and juaihteinrn^a rai40ad and activities bddental thereto.'

Ndiithef' C31ANTBB nor QR&NTdR, or (2ieir sutoessors in uaiecest;; lias any obligation1 to

repair or expend >any«umB of Bioney on u> PRQffiRTY, insludtug the bridges located
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GRANTE£«g«as that GRAJW^E jShallnotothfcr*iSe uriHzeJthc?RC»'ERTy to sbsfeit^ |
I

«F adversely ^feet fee maofgei&eot or us> of fbe PROPERTY by QKANTQ& or j
i

ora in fatae* flic p^blto, pttmitted'caare of the PROPERTY, or any ofltw :j

pepspns.w rnldtjes^fto thayhave tointowt Inorrigbtto pas flttFRdPEKtY. <SRANTEEagEeey '

that mpqn constnietkm of Ac .tdftroad, 'that GRANTEE shall iostaU and eoioffiict & angle laoe '
•.

wheeled vebwlerajlroatf {xosslng.at aoappti^ate toCattralfaal isapproxinftte!y attbeesdiimg tail (
i

tbat ciosaes tfwrigbt of <w^y ywJ*. t

GRANTEES limited interest in PROPERTY may not be encumbered toy n^y fifin or !

eaemnbiuce thflt would i«v«sely «ffiet GRANTOR'S utterestih the PROPERTY.

of its title to^& PROPERTY pctrf t^efittusijif fflelKOPBRTY ftrfttfintaidfti orpetmitt^usfi

by GRANTEE,

CTANTOR and GRANTEE ag^P to cwqOtoafiy-dtfiea: documents asmayieii

^f &» agFceznopt. Ths '•sgrcomttit ^^ be buodxag upon &nd uraie

benefit pf the ptities hcrtto and their iiapecSye .sacfteasott, a4^go$, tens and pcrsoji]

Dated flri* } fay of / f f y 200J.

SOOTH DAKOTA DEPARTMENT OF GAME,
PISH AMD .PASKS

3 of «
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23*̂

NORTHEN HILLS RAELRQAt) AUTHORIT

STATE OFSQUTS DASCfTA J

COUNTY OF ^4a#£3 3

, 2Q03: before me, the? ufcdqrsigned
Iai0wn to 'B» op' satiaftptoiity proven to BH tht

.TMBNrOTGWfffi^mffANDPARKS
fi^d ,tbdt tus/^Hd ad subh'ofieeri bcbigiBUtliQrizcd sKV'tQ'dbVQXCcuted thefbregoing instiuniettt fair tbd

«IBBREOF, I hereunto set IwwJ and official seal

NptaryPnlblio
My C

STATE OF SOUTH DAKOTA
CdPNT? OP LAWRENCE

this. ^ 2003 before ine, the undersized- offlcfer,
known to me or aAfiklfacStorily .proven to be tbi

WBEREOF, I bwrtiuio set hand

'HMotaey Public.
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STATE OFSOUTH-DARQTA ,)
JS&

CCUNTY OP LAWRENCE )

CHARLES W> BROWN,

vs.

NORTHERN HILLS REGIONAL
IM&JKOAJ? AUTHORITY; STAtB

HAYES* KHiafrl JO ttAYBS; JOHN

COMPANY; MAURICE HQPKMAW;
CHONlX a pblttkol

d aUpenoQi urilbuniA who
Jwv« «r ckbn to haseany injprwlor
eKbtfp i» or rtwaafcrinica japan Che

j
)
)
)
)
)

r

>

)

)

>

)

,)

)

or any part thereof,

IN Qkutui COURT

, SM)OT
ANU6T4SP MOTIONS FOR

ANP

This matter came on xegulady for Iwaring befittt the Court on
2005 on due Motions of Defendants Waftcmfflh Regional Railroad Aathori|y (NSRRA), State
«f Somh Dakota Depattocot of Offln^ Firft and Paries fGW> Aid: State .of Suatb Dafcdt?

of Tranapottation, (DOT) for Summary Jndgmoit and Pl&itifrt Grow Ikfefdoa fiff

Stuanuiy Judpaant, nvbidi Crow- Mdtiwi waajoined ib.by Dcfetidbnt aod Groa»J?eftodifl.t Kari

'fflttfon of NHRRJW OF^P and &OT, add by Oidar tfatef and ottered Ota
day of NoVfembo; 2005, QjF&E and GOT were «nbBttatpd da pafti« fpr
Ststtf of' wOUto Dt3ICDI8«

GMcr
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The record becein reflects that sendee of aU jtfesdingg,. jbriefii find affidavits IMS. 1>een

completed upon til the/named parties. Service of tfie Cnwrttlaiins of NHRfcA, QJPS& and POT

las not been completed by itablloatiou 'upon- pnfcnaiwt persona, however, by Qaler deled .aid

intaraa dn flm _ day of Wcmejrtet, 200S, tfce CoUrt orfeted tot service of aiid

. tjpoii nibtfon of -NHRRA, GBftP. and DOT;,aod By Onjffl- ddtfid ,atfd enured lie _ _ _tisy ;:

iof November, 20<fe* ifce Court takes ^ndlcial1 notice of did ddcUfliante' and federal law as :

S&srified as "Exhibits A tHtpu^l £K*', inclmiye, of NHKRA's Amended Index ofDpcopeats, '
dated OoWter 17, 2005. . ||

a , SfipdUdAo fbr^nby of Jud^aant on filler haein» CtoafrDBfiepdagte !ldm R. .Mfller : •

NBfeRA, Q^&P andDQTv By Older 4attd arid tnterad the _ day oflfovembc^ 2005. tto ; !
Courtante^ judgment a^insttlfel^kwfflidm^fl^ . ij

fluff Croradcritau. I

. No pflrti* Of ptin»as, eSther aamed or unnamed, eatccpt PJaintil^ NHRRA, Stttt of J

Dakota, G.E.SP, DOT, Bfcoluctar and the Mitfoa have answered the Goroplomt,

or replibd.to the= Goiurtecldaiiiis Ur'to Crossdaims oftfHKRA, <*£&? and DOT,
tMpondjed to,the'aoss modq^d, fiJr?tnM(faiy judgmort, or Q&erwuei-^peaiied la' fte actiwi,

NHRRA, Q^P&P, DOT, Sldntiff and Karl & Bftenbaciier.«eie8ied at the hearing on thp
cr6affjn0tton8 'fin aunnttaiyjifdgUeilt through IheirTBspetfivb cduhseldf irocoid

ttw Court, having read and ccjnsitfered the briisfe, relevant affidavits and

filed hereiil by the patfa'ds &n cionnewiwi frith the motions fbrttraiHiiy
haying floviawed the record ham; having heaW die «rgim»ht: of counsel &lr ,(9b parttes

aj^aaring, and befog fully advw^
and ^at WHRRA* 'DOT wi GHF*fr an entitled to judgmtnt as:a matter o£]Bwt now malcea HM

FT IS HEREBY Ol̂ EKED, AW13D6ED AND DECREED:

L The.Cpiiiit'huJ^ni^ctiott.ctvidrt^
^ripttsoas afBxted, by the CrosstelaiiasofNfflaL^GF&P andDOT-
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2: Hfe Freeman*, BDditoi «n& Mumvi Valley Reftoad Cbn^pany

abquiitd the Ttiifrod. rfg&frof-«iy C&» WOW") that fr Sift fttg'ea matter of Ui»

tan^fcrfWay Act of |*7$ 03 USC §3345.

3. l^fettemdinapertytec^ j

ofthaUnftfed'Staios untf ft wwsptfteBtedto. JohaBtfinsade and William P. Stovrpcaadbjeet totiip <

ttofcmort of flw FEMV. (Sxhibit '̂  42 USC ,934 and 937- ^eM^ v. Wastingten j

Power Co^ 2$5IX5. a^-H& Ct 496;, 68' L. Ed, 1*6 (1̂ 24).

4. tbo JtOW *S* tansfered an4 comosyiid by FEMV to the C&ffcago aid ';!

Nojfcweafcwl^ i|

5; T^alnaimmiaitofKwiWbyCad^ '

|

on or abort Daoembtt 31, 1970 p<hMc 'T* uul "rj. did not coortfyto «l

Atodonmeal^f the ROW; entotha* has been no tiedjuvtion of flbandbMMot of the ROWby

an Act of qougflafe orbyi eonft-flf competent jm«Ecd6n. (43 USC JUS; Avn^ v. SurOngtan

Northern &tir*tf CM^I î 490 1CW. 2d 739 &&, 11̂ ); Itoer v. East S<& Kegt&iaf Peak

. 2d 1330 #XA. 9* CSr, 19̂ 0), State of Hah* v. Oregffn Short Lhe Railroad Co^

a\^

«n eascnwni and r^bt-of-way ttos thdltQW to NHRRA. (Exhibits ^ 1^ *M",

Therigbt^f-^^ofNHR^isiia^ta^inteir^

die iwapnonaqr inifrest of DOTAM fertkio BtftibjB "0".and T". Tbo» ip. no wddenfte tiutt flie
State of South Datott, DOT^ Q^F^P or NI3RRA few atonwtee tiwiftntd or conyqybd or

BOW, (45 q&G 9!^ Attfand v. County of Yanktoa, 390 N.W. 2d

7. fflncfi it war. etiablufad on Ju&e:28» 1890* th» ROW ha« oein contmuoT^ly

and ppMptteel. tt/^s PB9V, C&NW, State of Sdufc Dakota, EMJT, OgPlftF and NHRKA and'

«oiM not, .therefotfe, be advose î 'pDBsjuad by any penon, ibchi<fiBg tfafr ennanf aojoinnig

1890, FBMV^C&NW, (he State of

$Qbth Dakota DOT^ G.F&P tod lUEHRRft, as thesole owners andpgiuttSQUrof ib^RDW,

idd the.right of the ttcehttfte .ute and possession of Oke S.QW and. of the -land underijiog flia

. (SDCL SeCtfoBS -45-30-13 ttd*4340^14; Ztyfer v. Penntngton Ctam^yi &.D. 172, 204
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.tttt/ft 399 (1973); Norfheim ftuafifcUaittvay Co, « Towwandj 100 HS. 267, aSBJOL 671. 47

L. fid;, 1044 (1900̂  ' ' '
8;. Tfift Affidavits of PoBstsriofi wtetiiit^d ttti lecoiflcd by PJnmfip, tbo Hayos and

.tfag Ptf vat* Basements and flirts rf Wafr executed aod rocwdJfd by PIektifi£ &•

vecbnbd by'Sfeawlxgiy Hill, ftfiniQg ConJpan$ and. fob-Banal* EasttnBnf and
etecnted and recorded by Bsenb&dhisr an void, ab ftftb; taAoK afia fince or e&cct to
estftatf that any sUch docmneilt prapotts to afiert the, i^gblB and interests, including the n$it of
tie esjchisiTO me and poflassion of fin ItOW, by j&e Stato of South Dakdfe» DOT, $F£P,
.J^HftRAi ot Hidr sttidesaois and1 *sifen& of putports to grant-any eaMtajBnX ,<fr 6ther ri^or

! vtt0ttbeVer is Ibo ROW:

9, By bis Affidavit tin, fib hflrcin, Plamtiff hat fidinitted entivitfca which
propttty of :&» State of Sonfh Itekota, obx, OiF*? and MHRBA. R

thitty (30) ,daya of too eiffy of Jodtnim(a) Oat

nmov» tirat Plaintilf
lias credftd or ^nfetracted, rc ranged to otcted or canstrooted^
upon UlQ ROW dnd;t6 restowQ« KpW tt> its condition ptipr toBtH^ acts Of

fay Plaintifli woeptiag only didt .the. roadways fiat Pftdnriff baa1

upon Ihe ROW shall Hotbaxamoyed, altered qr dtetroyed;
(h) thtfin&ewe#!>]BMffsh8l^

nQ^ detffriM albove *i4to' said thirty 00), day period, upon motion of
G>F&P and/or ̂ nEJERA, foe Gomt mil sojbedidff a datt for trial to detettninb
:thcr iarfltJunt of damages sufierpJ by QpFfi:P and NHKSA as a fflralt of

(ij) that PlaMff be,, and he heceby is, permanently cnjbirftid, «ifh Ae sok
excepfipn of eqtryviftiU the ROW fir the exclualv&puqjosflsof
the abflveMlisiaaied restoration and repair, from aay father trespass
Critry and other aoth«ities upon thfl ROW without the prior express Tvritten

•c I

obasent of flw, GiP&P end NIfitRA, (SDCL :3tctionS 21-3-1
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Demi* v. JfeM*/?. «$7 XW 242b5J^-D. WSPJj Art/fear AUfeta* && ft
Jtafex* 3003 SD, 122; 670 RW, 2d 518)).

tO. ITici^Wirtett^taOfDOT^^
fitta ay mid «ststo tact of spttfii siflcwmenfc, queued byLwvrtooe County* Sonfc Dafcatfc
(8DGL SedfonaiHW-S, 41-&21 aad49-17A-2Q),

11. PlaMfra^Dedfendimtoairfetos-l^^
,Hays& iKrisH Jte Hoys^ John IL lyfiH^, Jean. Miliec, Strawbeny ffifl **&&« Cba^aiy «ad

, decaased^^bifl heirs, petsonal repwseptafiy^ stwcrtKira and taagpa, own
TyliaisoeviE, mandtothfr

ROW OQ, over* across ufl ftntopigji 0U» real property dteetibed.frfflft
12, PWiatiff ia thfe OMmer in fep sinipW of ifle "IM! proper^ dpscrib«d in

b*tog^waifld t^lma and ̂ c-fta^fo JIB qpite^ in k^si^eo^ however tp;
CB) IhtoROWataittWijft^nnte UtfiROW gtaatby the tfeftfld S t̂a to JBBrfV en June
,28, 1890 on, ovtfft wsrpflB u(d -flmoia^i said mil property^ which ROW ancrt* dwned and
heM^iy G^E&P and NHERA fbr ^wfe aeohriiv&iue and poeseagion Add subject afeo fo UK
revBRuaî y ritfbts of Ddt rwervtti as set fbtth. in Exhibitt 'HT* Hod T";
50 tOTestrictiona aid d&aieBieDb of. nconi;ttd to the casemeotaBndn^its
by Plaintiff fc Deftndants Encofcobtt, Hiy« and JvfiJtor onty to the ojrttnt

atB aid light? of way dtf ncFtttia'oadi upon or ip wy mamec affwt tfaer ROW of

J3. The Cip$9daim» of NHRBA, O^tcP and POT ngw^tf B& unfauwn persons -wts>
Mmor daim to tave &&y totfatst ;or estatein OT'aneunArancbupbil Ute pnmisea deKSpbofi fn flue

DOT and NHRRA are mtifled to recover flieii- carts, expetuM add
ineunei>laflns acdon flgHinfit PlaifltifFsiid CtoSf-D'ojBaidtof RsffbUchgric such

•aftomtisiu aftail hereinafter he SgttQnfriejiiiy 'the Court

14. Motions tat Emmery Judgment by Nbttfaem Hflls Railroad Aufltont^ Simth •
Dd^te De^tetneok,of IVniQKKtz|ij^ittod<Sbi^ Pttftfc tttfhftaS^y.gpnrfedi ,•

15. Ckoa»;M<rtibn for Summary JUtfgnwDti by GharJet W. Bro*n and to wbfck jptactf



u o / u / ^ U U l to M I-AX 206 546 3739 CHARLES HONTANGE 0048/059.

BY^THE COURT

STiftTE OF SOOTH DAKOTA

DEC 13 2005

drier
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Sttyfca:

*; I0&2 S./X £0ffS J3&, «t

, BAIMET and MA^ET an. B^NEY? FLORENCE L KAUBISCH; LESTER p. .
*nd ARADfif* X tf#Ll TR^STT; RO,V SqNJEFEEt SWJ BETTY SCHIEFER, husjXBiicI and «jfe;

NSCWanil WWAM^ PWSON, hticbantfrand wl̂ ; and WL»M attdlNAMAG
htJ*b»rtd and'ttlfli, WftfntOTs am( Appaiai)̂  v, WMl€T0n NORTHERN

COHPAMY, INC, UNim> STATES OP AHeftlCA) anfl aft peittWhSrURJcnown trlfo.
havfr Of darrn- to hav* any interwt̂  «tite, ar Ofcfl w ehjbJmbcattcs In or upon the premt

described m |the cpmpWnt, MfeTidantt. atHl STATE OF SOUTH DAKOtA, tntarveirap-
and Appellee,

SUPfiEtte COURT OF SOUTH DAKOTA

490 N.W.2d 726; 19% S.p, LBQ5 130

April 21, 1992, Argued
Hfed

PRJEOR HISTORY: [**I]

APPEAL FROM THB dRCUlT GOUHT OF THE SEVENTH JUDICIAL QRCtlTf,
GDUNTY, SOUf H DAkOTA, 'TUB HONORABLE MERTQN B. TTCE, Jftr Juî e

CASE SUMMARY

PROCEDURAL POSTURfe Plaintiff landowner* brought tf quiet title, action against
defendant stafeev seeing to quiet dtfe &>* faiitoad ffght-ef-W»Jf tunning aeresa. their jandfe.
TheOpcu/t Cpurt trftha Seven* Jodfdel Circuit Pannfngtorv County $outh Daltoto)
granted sumnwry judgment In fiftfer ortfle stote. The landowner* appealed.

ft railroad rifeht-cf-Wziy rah across the landowners' prop«rt?<
the rtghtfof way. The state dBftrrad that It wafl ehttttafi to tMt

.landowner* claimed that ̂ he state's conirerttofr of tfre ftoht -of-wsV Into recreaBbnaf tralb
W6&«tSWnfl; of thefr nvanjfpmqry fnter^sta jlekerVQig tff Bortpertsstfoh from the state. Ito
TOUrt-deterrolned $t« 4au.-Sjcis..6!9ia governed the rajlrqedfc: right of way ̂ nd (Es
5t«ntfonm«nt, WbKA reqtimd eHhtfr a ttadiratton or d*?nw of ab«hdonm*rtt by • court bf
qompetent jurfsdlcHon oran act of Congress. The. court dtarmfned that atfcrtdbnmerit
oceurrad up'orr the trial courts (djacrea. tha landownflrt revdttlonajt fhtartst In the-land
rfW Hot vest because' fhe sfcatp ttevetope^ a public riefireattonaj trail witfifn the oral year
ttoro periocf raqcifnsd by § W2, Therefbre, no takmg occurred* vqd the landjownets
not enttttetf to Qbttiperi&tten.

1 acETdn to adqulre tlUa.
pd fte trial courf j jUdgpenE In fisvor the stfljte in tfta

niiliRiad, rtgKt-et-VMyyabaodoninenX landowner, casement, rtgnj&-0f~way,
pî AciihrgAMlay, recreattenal, abandoned/ highway, reversionary, ttecfaa, public fands>

conveyed,, competent Jurtedipttont newftrsilptiiary lhftrestf revisrston, tfeereedv abandon .̂

'.
i

o
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corridor, vest ftrtWire, cease*. Way Act, ehtltied to
, dlsquafWefl, ceJtf flcate

BiiltT r̂iaboVantoti a. ,ftiHnMrfiji>m.

been or rtiay be granted to a
railroad or «s sites for rail
hands far such purposes; has
said
act pf Cd

provides that whenever pubfc' lands: »f fee WnitfeB States Wave
tar use: as j» rtgjht of Way for Its

Bny'lcWd,.and use and occupaqcy ofsald
df shall hereafter cease, by abandonment by

W decreed ay .a.cotnt of competent Jcittscllctlbn. o>,by
Upon all rtgni fltfe,. Interest, and, estate of ttie United

Id tends shall, except siicji part thereof as may .be: eJnbracetf In a puWte
highway .legally/ estabHsbed within Onft yejr efter the date of said decree pr t̂ ritore
or abandpn/nent be, transfe.rre^ tb end vested In any person;,.1 flmv or oprooraHon,

or successor? in We and Jntytest to v^omoi: to wWBh^
have Be*ft.or'Jtta> be granted..'

TranBDortatfttn' tAr» HalKTrinsbnifatttm > ftaflmad tanUs A lUahta-af Vtenrfi

UiS.c.s. s aia For the purposes of this tltfe the consent tff tK4 UKRed
ates is ̂ )ven to any railroad or canal .cpmpgny'ti) cSpnVley to the stale highway

of any s*9te^ or Its norrrfnee> ariy pdit ,of KB .right-of-way o
grantflrbmi the United States,

JhbproretpHdp

«̂ iln Interprefifng stotutery laqgû ge, cojiveyances by the government erf tp bft
^eonstrgea ts-carry out the. Inteht ftfthe igrantor. To sscertafi) Ckjnsresslcmai huent
courts: must ;took tb the condlHott of the country when tt« tffcip .«WIB passed antf the
pumose as dedartd on tbe feee of the actepd reeti all parts? ,

Puh 1 InlD vtrtifliitBJ^ Pbhlfc lrtf>Mwemeiirts generally,, ft
d;eterniifies what commutes* public

purposes of fiedertl land tfrahtstjtfptefr fndudtnfl 4? LLg.C.s. ^
iSl2. rtera Ulta.-riile HMdrtbt̂

^ Public frnn
^^^^^^^^^^^^wiiA piibjjt IflghWay Is daHned as a passage or toad-wtiteh eveiy qjtftqn has a1 rtfihtto

use. South Dakota- [aw-deflnas "hjghway" as every Way or pfece of Whatever nature
open totfurpubRiGy as; a .master of right/ tor plirpofiBsrbfVehrculaT ÎraveTvid'.D.
CbdHted ,Lav« SJlddti Veflides ,rtiay ihMbd ŝnowmobUes end btaydes. S,D,
Codfffpd Laws s 32-14-1, Federal law speofflcally recognizes feng fltrfftpftees the

of railroad rfchts-of-.wartq reoraat̂ Oftal trails In We Ttells Act .i£ u.s.c.s.-of-warta
aHfiaflnjjtel

, >• FdhtoL Btahte A, MHm >

^Jt has Ions been held th t̂ the bolder of an easemerrt, ferret limited .
method sf Ufee 'In vogue when tfre easement w&acqgjred, and that other methods dr
use In aid of fte general .purpose of which the easement was a'cqufred are
permissible:,
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MsShEGpR arvtttn, VlKen, Peehota, Leaeti & pgweij, RapM ay,
Soifth r^toft, Attorneys fcrldalptlnVKid appellants.

WAtftf MJWIETT; Attorney General, O&IQ Mi BCMfiTADT, Ass/stant Attorney- General,
SOW* OaJtata* Attorneys tor fntervenpr-dCfWittant and appellee;

REED C. j$(W»RDS, Deadwoctt, South Gqfcotq, Attorneys; for Artfd GCMae Blade (#n$ Jfc/IS to
traits? tedathMi; SuUth Dakota Pat* end faersatlon QWnars Association; BJiscK Mills
\to1^ert Assocfafion : South .tJakBjta ?neVyrhoWte Association; Mfesogrr Breaks Chapftr of
tJie Nabonal Audifton Sod t̂y; 4«d RUts t» Trails Consarvanoy.

^

M&BRH&NRY, MILLER, WUCST, McKEEtfER, St&ELE

JUDITH MHERHENR.Y

OPX-NIOftt

Lar(tfownBfsi«efl1t to -quiet tftte tip a .ralfread rloht-df-way running across th«fr .tandDp from
CuSter to Deadwood, 5putft takrta. The^Stabe efSotiBi fekofea (Start) dfrfrna ft fe enGtled to

riEghfeoftveyi Tritf landowners dalrt that Hie Staftsfe cdnveraott1 of thA rtflht-or-wayinto
ails K a taldRg of Wrfrreversfpnary Interests deserving of compensation

congress under tin provtelDhs of the GeroraJ ,«tenfcoM#ay Act or 1875, ££LU££.
• «_i L. •.•_»_ • Mi • _.l̂ . . _. Ti_•> ., _ ^ J i • . ^VL^I— «._i .J_t_ _ f̂fLL, l'lv_f J" _^ Ji *^ l̂- •-granted, rJaht̂ oT»w0^ corridors acmes pw&ne lantte to the Grandllsland and; Wyomlnfl Ctttfrrt;

Bar|(ris|tan and MlaBoiir]; prjd, Oitaago Btlrfrl9ton .and Qtilncy Railroads. Ttie rtafitŝ f-wiy
crossed pubffc lajids In the Blatk HUfe of SMJdi Dakota, TT»« United ̂ tatto £5ov«mmant
subsequently coTiveyed die trnderlylha patented lands subject b»'tha ca/lrOad rtohts-oĵ way; )
Helen antf Margret Btmey, Florence &ob&K«f, Leatar Hat) and M/Barrk,«»Trusfeos, Roy and ;j
Bet±y Schlefcr, Charley-and-Anna Plnson, anti Mam and Ina OerJIIne (Lando,wn«cs) are tte 4
successors M (Merest to thosai land patents Thi Burlington Northern l̂ ilrQatf (Raflrdad) fa ;
the sudcessor In mterestto ttie; raDroad rfghts-oM^ay, I

Footnoted ••—^ - r- ••* • - - -»• - -

nl Orlginaltyenffcted a&The eenerat E f̂Uread. R^hfc-of-Way Act of Marbh 3,1B75>
IW 5tm. 482, rfepeafed by Pub, L Nor 94-575^ 9DStat. 2793 (1976).

dr. 152,, §

End.Fbolnbtes-

flri, AwgOStl, 1963, the Railroad flM ah t̂riteatlOO vdth tfte [**3j CJrtM,States Trftsfstate
Commatxe Commission (Lp-fi.) lequjfitinfl a certfflcatc of public; opinVAnWnee; and- hecessfty
aflowfng the Railroad to abandori USsrMriaa? between Mill Ctty»nd GwtfWQtt, Sbiittr Dakota.
The J.C^Cv IsstWtf a certineata and dectefon on $ept*mb^ S, 198% flrarttthjl tha Railroad the
autficdty to Abandon .tha lines. On January ^ i9 f̂> the Raltoad informed the LC.C., that
4Ctual abaridonmant of ttie ItnesJ Wafe effiKted en January 13,19'fi4.

Bfegtanlng fn Che summer 6f 1983, tfte State ftrouah the Department df Barna, F?s ŷ and
Parks expressed interest In developing [̂ 726] the rjght-of^way for recreatlanal traA& Tfte
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jUfcaUdait - toy Crtatwa -

SfaUfe ptentod to develop; the: repraetlqnaJ trails JfllmaWly tor pedestrian; fefcycte toitfe; citss-
prtiotry skflng* and 5tipwnttft)llng...!p 1966, tfte State, along vm the-RiflckrWHW flaUGst-to-
Trails Assoclatfon, ibepan neatftlellrtg wfthtte Ra^aed; in 1986 arid 1989, the .Stabs and the
Raflcopd: entefed Into aqrtenSents wherry .fiber Railroad agntttf to debate to thp state all of
tts:rigftt( Htte and Interesstto ttie rtgfa^wjy fr0m cutter to Deadwood, S«wtt)

OA Dttobej- -̂  1̂ 7, La
i t*

trait br td
»tere ntit attainptlhg to prevent

the tiesfrablflty « t̂h0

utet tffie aetfpn,
of the

rfequest̂ tetbrcompenBBfcton, ̂  $t«t» fnWrvenfld. and moved for summary, juflflfneftt. Ttfe
partite a^eed thartFwre wars DQ Issues t>TmatieFfaJ Tact, apd on Jtahr24, 1991, tW Wai court
grtnted sumirwrv judgment feK thei Stttfe. Tho trial court determined that me Raflroad rigJit̂
of^way ancĵ te abandonment are governed' fa* ̂ ia.U.g.g. saia (f 1912). requiring eftjier»
deefarBtlen or deofiae 6t abandonmeiiri; t>y a t̂ urt.of competent Jurisdiction or qn act of

, Th&trfai court ateo determined thrat ItrB I.CC's cfirtJrlcate and approval of|

not amqunt to 'a rangipsaToWaTtleGree of abandonment Liorfiar'f 912-and
ft occulted Upon the trtal oourfa ttecree, Tn t̂flpl eaurt furthar (bundthaC

th6 Landowners' rbvetsftmsry tntarcst did qbt viesti>ecBu$a the State developed tta public
highway,* J,&, a public racireatronal tr?fl wlft(n tite one year1 period required by § 9i2 amf

- therefore, no taking raunfed, and-the Landowners we/e riot
We

• Fbotn'otBS1 *

,na The R^Hro^d trnd the1 Urllted Sfeies of Amerfca were both named in the cjulet tjtte ectfofl
later dllsmJssed frnni thac8B,ak

-•» » j- - . i. *. — . - -

WttEThJEFi f £12 APPLIES TO THE RIBrTTHW-VtrAY GRAFTED TO THE RAILROAD?

n,
IF SOL IWH T̂HER tK£ ftMLROADS RMStfPOF-VVAT HA$ B£EM LEGALLY ABAW0ONEO
THE PROW51ONS QF § 912 EITHER BY .AN AtT pF CONGRESS OR-A DECREE Of A COUftT OF
COMPETENT jURBDicnoN .AND WHETHER THE STATE'S PROPOSED R t̂REATiQiMfL TRAIL
ALPMI3 THe.RAffiRQSD WQHt̂ OF-̂ Ay CONSTirVTESTHE HSTABagHNfEXT QF A PUBLIC
HIGHWAY WrrHlNO^ YEAR OF ABANDON M€NT?

in.
TD COMPENSATWM FfcOW T>ip STATE FOR THE

5TAT0S TA ÎM(S OF THHMWCEREST IK THE RAILROAD RIGHT-OF-WAY?

ANALKS51S

I, APPLJtATJONOF§912

bttps^/wunvjexis.com/regearch/retrievd?
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Tfiw Landowntt» del<n thai r!0bjm-oF-vifay .grafted by the UnJtari State* to ihp raflroads jJmdter ,
Ihe 1»7S Act are eomwarr tow aa«erftents which autornvttoiiny extinguish *nd rw^rtto the
unefertylnfl landowner when they cease to be used for ratJroad .parpbseS and tffafettie rights
iDf-way era oft subject, to the revfersiari provisions of 'S 912. '̂  ^Section ^2

tyhehate* puma lands of the Unite* Ststfts ftdva twsn oc way be ettribad to any
cottpafcy far use as a rtfljtf p/wy ft?r Ifcr raHraad of tat stees (br mfUnoatf at^cfr/n
Rfhd, and use and occupancy ofisald lands I***] fibr.sudi purposes tyu otased
Inreafter »Ose, ... by abatiBgmnant by said reflrpad company ttocTaratf or dtertad by a
court of finmpttam jur»dletloa or by Adt of Cenere^BV men and ttl*r*iJp6n all F*720J. Flg
tttie, IntWttW, and ̂ lafe af th«. Upflted .fita}**; In satd (artdi ihnllr except audx part thflraof as
ttl4y bfr embraced In a pubtfc hlg&woy tttflelfy established within one year aftar thar date pf
said, dw^ee. orforftlCQUe or atoandotiment be tranahrrBd- to *i)d y«st«d in any person, flrrti, OP

*fit»gps, or Kiioeeetabis In title and interest to Wtiom or to wtflCh dfefe br the
United Stabs may have been or may begrervteid . . .

Th£ historical background'P?S £U bfldlrw with thtt role of Congrats hi raflroatr development.
~"~~ - - - - - -• • -- i a bill linataxi"""" ' 'Beginning. Iq JK8SO Cphgreas,; tor Hue nfcsttJmev enacted a bill tfiefc«xpHd|3y M^»v»^ K-**
lands', tp.aid cowrtruetlott of a raasSKiountty raHroadi. Aefcof JSlapt, 20,. 1850, AStat. 466.1
Unas wer& Built cqnttectlnff the southern states 'with lOlnpfe. Then, sptorted by tfie Caflfbmto
fljtfd rteh and the oyil War,GptrflnB« wanted the AHhiads.to expand Co prowtlds- passage1 to
the .weatern United Sfcatap, Gaagp&& gave oBherousland grants from.thepMbflc domtilh to
the ["*%] i*l.lrqiBd« to, subskJM the costs of the western expansion,. TOA .Untorr Pacific Act of
Iflfi^ created .ttte impetus to begTri laying track fromthsi IdObH meridian; a point fhr the Pfatte
Rfver Vejfay hear Kearney and Morfh PfaBft.Nebraster, to; CaHfemla. ̂ ct of July i, 1862, tf.
StBt 489?:sea, Len^bMt>Bo. r ^ -^ "

ri3 Chief'Justtda .Rehnqiflst writing ftjr the Court unfcfds a.eoffirftjl. blstcrry and badcground of
this partqd.

i; the House of Representatives enacted a reSoJotton '
i paUcy of outrtghfc (and.flflanfc subsftUe* W raflroads. £ift
*d> reserved tfie lavcf rer noiYmbteadij and «duoatton*i porposBS-jiMal

R. Co. y. tlnltad SfcatMB. aiS Ll.fi. 2ft?'. 273*4.- Bfi ' ^:^**- -sHB- fiS B'.ct-s. 529 f 194!

nural Rajltoail RIght-of-Way Act lit 1875 (̂ 75 ArtJ Whtcb 0*va easerdelrlts to nnreads;
riUWIfr lands. «Aii.s.g-» Aav. Tho rfght-ip^WAy «t Isttue In this case was granted toy

tb*; 1875: Act,

Stetes irarwfamtd much of the underlying tends to
and otixef$ sjjCrtaot to ths railroad rfshtsiof-yray. Iri th* aariy 1920̂  .Cbngraess passed
Statutes desldnatbig procedy.rw ftv cjtetrfbutfon orthfl rtg.fttt-of-WBy wftah the railroad*
'•abandoned their flhas. Aa u.a..tL B aia (1920), *a u.a J. fi ata fl^22lL .?^ uAfc s aifi

). n4

13^22/2003
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n4 !$ep ojeneraay, Note, .ReVertfon of RaHroad Right of Way In.SbUth Dakota After Naatk v,
Burllngtctts Northern, Inc., 28 S.D.Iaw Rev. 196 (Winter 1982).

Tte Latutanngre contend that,§ ,9*3 applies dfUy to revertfonary rights held; |>y the .UMtad,
$atei*at!idthattbfe..ia?5Arflcift̂  f*e Jolted'gtatas. rtSThe natu
of tfie property rnteresftield. fey tfta United States Government* ft? lartdbwnjers or the:
RWfroad bdeflhnecf arid dontcdted t**fl] by l̂ deral relation 3ftd te> thetefbre, a feteral

ft., Co. \A. TcnBanA 190 U.S. 367. 47 LE

"ffertted fee, qiade <ap 30 fnmfiî ^diaa^^^ fitL&£at MB.*? I..BJL at

"-'Footirotes

nt Landowners rely uppn Qf .of .Abertidah v. » ilarth Tmi
n in which :)jtf 96; POjter tMd that. 1

jgrahtetf undferthe M;75 Act We do ootradbptthe reasoning t»f

589__ _ _
dfd not appfy to rall«>acf eaiemente

Wbetde^n case.

End Feo

TW ;UE.S. In '1942 Ih Steat North
to; the raHroads

supra, furttie'r deflned the nature of the
CbUrt dBtermlnedttiat

Cpurt cHseufesed the nature attire
an easement neb a fee l̂ntpl̂  In the HghtHoMvav. the U.S. Suprente

Ihterea conveyed by the fB?S Act W Greet
•Jllfey of theTeverston procedures In 5§ 912 /

The nialn question b f̂t?rB,tfjfe CdUrt Ih Great Morthenr was whether the United .States
conveyed a J&r tffle to the railroads by fte f̂ 730J -1875 Ad. Great Northerp stgwfe
tor the pToposrabn that the underlying, landowoer-the U.s, GovernmentW»d the mlloeiieJ

'' ' '" ' IMltaa Stg f̂lff ̂  ^hton P.iH. flfa. 1383 UJg. .f 12.1
Interests (n tftfitf party

Northern.
or^veh ft* Urtfted States: Gbvernmsnt w l̂nB Wbtat ,ffeue fn Great

ATBceMt federal ease

denied

the testie of reversionary Interests M abeddttned

detErmJheid f*«llj that § 912 Kft I8*S grarftsc

as922, Congress parsed 45 u.s.c. 691?
pert of the pbjilfc Laiftfs Att to- en sure that railroad iriflhts of wa would: cariOnOe fe boused

flh We US. :SttpreAe Court; tta» not Bddiessed
ofthfe g^nte, frbm "limited fee «tth rtgnt dfwhet̂ f fh^ cHangeJh 1̂ 71 In irje ra

r- to "exdusl̂  easement" atl̂ Ms the uppricatJon off $!$, we epreje Wfttt tho district
Menroranrfujp and Osier of March 2, 3987, in that the sfotufeqapblles to grants both
rpf iBfter 18,71. (dtflGon omftterf).
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Id. 506 Ed at

grass; It to not a common !i* eneme/ft

ttwora*couW preempt or override common-law rutos regarding aasaflienb, reversions, tr-
otter trarttfonal red pr&pBrtp Irrtereste. In othenwatls, Bwan^JfUte .1375 J^tffranted orjly on
e?semetit; It daeffjtot necessarily follow that Cbnflres* wpjrfd OF did no* Intend to retain ,an
ffiperegt !rt tftafc easement

Tte puttee nature of flrafrretatned Interest; nee<3 not bt. shoo^ombd into any [**12J
spstfflc category cognizable under the rules trf real property )a&

gtete of Idaho tf,.Qreaon Short Ling R. Co.. si? F.SUBS. 207.312 f&CL Mate ,_
I). It Js deal- from the legtsfattee history, that Congress .assumed It poasessed some type of
re^erSWitarv c^otr^ interest Jrt the railroad rtghjss-flf-weys;, H,R. Rep. No> 2t7,.63tfi fcoW
IstSess, l (1921>; H,R. Rep, No. 843, €6thCong., 2d Sess, 2 (1920!). ttt«d In TdahQ.l. si?RSmnp. yr PH, *———«.

Under the brb^d power over Interstate commerce, Congress has aUCfarftyto grant rWJitiad
flBsematits subject te Its own terms and conditions, Congress wanted to preset, a caitldar— -— • (p- — — -•— . *— —-- '-^ ™7* •V^!»"^r" «^» •^••»™ (̂̂ »^p^i»T i"»î "|P«" ^' "^^ fl^ ^fmfmrw- m^l ^ ^* l̂ I IMB«^

of public transportation^ espedaltythe1 rallrqpd trattsportauon, far tUftflgr devebpment of tfie
se: k f̂itUntte4S^te«, eonsreBsl^^ an mter««lh me rtlfroad easement , '!

taflueace ftture de?elppment and evehturf dtepoSBon. JrighmiTaipiy. n& The, Nattao's f
railway system .reacherfJts peak of 272,000 miles 1|» l$^fi) and hafrBteadlh/ de?lWfed,n7 ;;
fi&wer thatf nelfof tties&mll«(ial»frvuse'todayL tetiavej shifted t|»rnraJKvayS! to highways, <
Congress tbmfld te afctenttsn to preserving pubjfc hfgh^ays. f**13j THe Oongresslojia] ;
Record wfifeh accprrtpanied -the anaetftiBnt of 1912 atiows Congnss's Intantio preserve i>
raHh>ad.conlblprs ftp "pwbflc hJgnway" use. "" t

i ^f^L& l^k^m. •M^^^n ^^a«a *—*- IV^?<^ ^ t»*ii ^vlLW^^ Aftk^k* ••Arflitf)Ui «M hlJa'^UAI^^H ^I^K^kspw >,w. i«i uHEfpMutj irot wfiiy roaos now astaDusned, Out giving cne. popiiCji-aunioniies ona
, , _ Hme [*7S13 BTterBtfeowofto.rfeJtureorabandbnmflhtWeStabr&ftapUbllc
.hfgbwsry tfpon any. part ot^iiich J-lu—^—-•

S. Hep. No. 336, 67th Gbngv, 2nd Ses>. 1 Ci922)._ Congress also enwuragw* th^
development of highways t?y-th* Jarfguage of ̂ "!BZ3 Hs.C. S ftltt enacbad fn
reads:

Forthe purposes of thto tltla the consent of the United .Stfltos te aj^anto any raJlrtJdd onatnej
company to convey to the state highway departrnent of any State, or tts nomlroe, ai>y part
of Its right-of-way or other nropferty fn that State-acquired by grant ftetn the United States.

Footnotes

p6 "An examination of tbe cwigressfona^ debate qn tbja 1$& Act reveals th'Bt there was
extensive discussion of Congress' .eonttouiog cdmmerte :power over hatlfcoad rights-e^wa
CQtigiRec., 43fd COflg.̂ L SeSSw VOf. 3j ftj. 'tfQ4.flfi.".Idaho T. B17 .F^nan. jrf ai2 n.4.
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07 te.ia»ttK)rtHes dted Ih Comment, Ralte ieTjaifcr
ftaitroaiJiS mtt> Nature TraRs^ 23 Akron L,Re», *45, 645

These statutes f43 ujS-Cisg-floa. 94l3^nd aa Û .o. aifi] would be .nentfeted nil» If this
5G90K Were to find them Jqappflcafale, to 18175 Att ft&nts-ofrway, far they «trere spedfljeBUy

.enacted to dCspp^e of the. yn/ted Sfete .̂' n^AtOI Interest In 1B>S Act r̂ frtsrolMBay. [See

.H M.Refr No. 2J.7> 6?th Corttf -̂  '1st 9*66. 1 (1921); H»K.Rep. Nfo. 043^ ̂ 6th £bti&, 2ft SeSfi.

:tnterast in reread 'rtghts-o^way, Trtdudlhg those granted' peat 1B71 J;"

H. ABANDONMENT AND REveRSI&N UNDER § 912 r.v :
• '

A. Decree by Court or Act of GongresS
,

Hbvlng deterrmrted that § 912 apfiJIes to tfjeabandonmertt and rtevbrsfgn of tBe rlght-dNwa^
tMs court rraiStthen determine IP the statutpry reiqufelteB Were met. we atilopt ttie test used
Ih Vfetix: vih order forreverstpnary Dshteto vptt under f 912, thb;nHlrbed •must %} eeasft
'cite end occupancy- ojTfhe; %'t»t$ of way arid 2) abandonment must be; 'de^ared tirdeereed1

by a court of torn patent Jurtsdfdtfori.ior i Co r̂esstonaf aetk" VIBUM.:

there (S no dispute that the raljjtwid ihaswe^d ta use or occupy- the rfgrit-df-way as
by the statute. The Issue Hey wKh the seed/Id part of tha test. Tfte LandbWfrers contend 'that

regulate rtflrood ,ataajnd0nmentBi to the
I.C.r̂  and, that the KCJCfeButhartattoff of abandonment ft(05WWi»h §.9l2.eRan "ffctof

nB l̂ olstetfVe Wfetoty Mates It dear that iCbngfrew £**i« WtebiWd (that any
or ftjrfelture of Che rfBhferof-w&ys rnust beheaded by 'a court or spedaTatt of

Congress, I%|hig Hpure d*ba& RepktiseAtaWe Chrlstopherson of South Dafota, a manager
for the bill, exptalned thc^amendrtieHt wfifch- feqilfeed abandonment to be "dedared or
decreed by a tourtoj competent jurtsdJeflorr or by act oi* Congress/ Tfie iext dfXhe

eads as iblrows;

:MR. GARp. theiobJectJoTj wjifch, wes in reiy mind-was that without any process .by .anybody,
except the. prpofof the hlattef.tf abBridonmertt, the title to ftte1 land vested Irksome
SuMvislwt Which was oiitsWa a munlc(bfllljty> and simply? because ifrMarf might.awn a pleqe
ofgrbtihd£ontfgtjoi4stotiil̂ ^andpfTsd £*732] land, by Virtue 6t;iaisiCHftnershfp«nd.np
Jdthor«dOon he b,epama eotftiep'fo'tnJs abartdoiMd land. It seems to me tfiere, ooghe tobe,
dome, approval by some one who has idiarge of the land rather than have, the automatic

*"*̂ n Interpreting statutory^ Itogua^ conveyances by «je govemment aria to be coostrodd I.
to nanv c.utthe Intent W thfe prwrtor. To aseeitalh Congressional .intent we must laofcto, fee •
mgtfton iff the .country vVhen .the acts were passed and the* pwiKKe ^dewJIeTBd on the face :!
of the act ahd read air parts together. Lea Steep » na..auftraT TO attfthat g 912 does not ' ,'!
apply to the easements granted under the 1'BTS Act Wobld, in.efftcl, nutlffy the ,lhtent or :|
Congress* ' • .

r**.t»i tnat the Urittfed States GovBrnrnent :
' '
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-lyattii^

add-on td the man's awn land.

S£; SWBZPWBS!?I"Ib? dpes TO* *** tw*: ao W**rt* Tf* till Was Qriglhally drawn so
fc butby.theSifflgtoiarrdftheiteartrentaSre «

.jhas been submitted ty the

S.̂ ^ fnte*°ort
ths-land forfeited ft a competent court or by a special «tof Congress.

granted by the Government for railroad .proses aloitef . r ,

(Hay 31, 1BSD9 (̂ chphasb added), the legjshtjve histoiy Intftpt«s:that;

Ftoohwtes---

In Harris, was construction of a .dind, which conveyed atfjatent property
u^ • *** rallroatf rtflhfeafrway ytfirch had be&vtisandgned pH6r*-te the Uahsffec. the
Hanfecogrt conceded thajt,lhe ̂ (R, auWocbatklir of aftandonment wa»stiffldem tR meet
*- -^VyirwMlraneftts of« 912. Thti Hanfed«lsfon fs ItNteito Jnterpretinfl the

t of a de^d *ntf ttii Intention ,dftii» conveying Wriy. Ttwm we* op flttempt by the
••"-^-^^-^"^.ptHfelftbiiTO

* - — -- Bid Footnotes- -•-.....

We adopt the reasoning of the Ninth Clrcatt M.S. Court of ̂ psalslh Vleuxc

The I.C.9. approval of jtouvlmnwit, even .In Ibrmel abandonment proceedings,
deteFriHnatiOir that under Its. QDngrestflonaj mandate, cesixmbn nf .serv.fcifr wpuld
tjCEv's puî Qses. It te nota tfetermlnatlon Chat the; ralfroed has abandoned lia Unfis. LasSyr
me only remedy for an IHegaf ^bs.ntfpnmertt, ttiat te: oUa tfaf te not Bppmrtd by the LC.C,,
is on IndmieaoR brought by *fo tCC.P the US. br a state ̂ varnmenti Ttasv a rajlruatf qdyM
abanftQTi w%uitBny 1rMo7̂ eAietit«Dm tltt I.C.C., ;ff there fern litfuncfiye actton bwugtrt'ew
ff • court dAtfetethtt the Hlbved has abandoned the itoe. the I.C.& rogulationŝ nd
proteps detetrnfeie what effecte an abandonment wjli ̂ nv«. «nd what ti»: callroad rtiustda to
countettatf fhose- effects before It abajiifajijs^ but they do not determine that ait abandonment
has actually occurred* fcttattons omHtod)

(Mining 4ffi|3.v ceft- dented, ̂ fiil' M«Sr ^^>SL ̂ 7 LBd.2d 1390. inaK t̂. '3540
JdBaZL,r**af8] jve. agreja wKh fte trial «urt tiirt Se rianVof̂ y In the present case, was
not legally ̂ bartfoaed imtfl thfc trtil .<3}i)Ftsd<tecmed.

&. EstabUshin«ibof a Highway Within One Year of Abandonment

The Landowners contend that a recreational trail as proposetf bythe. Slate Is not a public
hlo?i«aV wfthln thameanlnj) of :S 912» '""̂ Istate' law determines WMat̂ cbnsttttrtes a "pubHc
highway tegally established" for purposes of federal land grant statutes, Ihdtafhn § 9& '
SteffdatM Vgnfajnaa. me. v. r̂izeM». 49^ Md.24ftrath nHJiaaAi d,ted Ip Viremt. 306 Ran at
1341
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- ty Cteficm~

fs»r define

Is deflhad ior road whfafr every dtteen has a .right to
- ' • - • ' ' -- v7ibi Vs. p. J " ' "3lt*M'S.lk SBQ. ffift. lit* KLWu 7PflL 710 BBLPL iqnftV Smith Pafeii

as "every way or pte of whatever nature ttbeft to tnje aubjic, % a
•pOSeff Of Vehicular haMBlABPeL ai-l-la Ot»ve fetirtaftpn ft. Cn. 0 .piffp.ctees

conversion of [**20] ranroarf ngtrtSs-o/̂ wayio
.etseq> ngi The feiafeetfon

.......

and
Tlrai

the Sttote te open ̂ o t

^tRiaftirne y«er statutocy period.

n9

,-.,.-. ^-Bftd

HL COMPENSATION

The iWDroAd rtgftt-pf̂ way Is'prttfeo/edasa
t*7331 wtth 4JS LHS.il feS jgia arid jBfita

SDCL Att-Tfil-f 1C Thb 1 •Wbii.m.M

tatldrvcorrido
siis end Sbtitn Dakot? jftattitwy law,

r that ttie-State has taken thellr
fi3rdseasapubncrecre*UbnaJM and1 that under the South Rafets CoDs t̂i

--.,-- T. § 13, the State shoyjd p;ay corrtpansaWon .tor the takfrtg. SecOen 13 reads Jg parts
"Private property eh*)! npt.be taken for pubfl0>us0y»rdei
i • i

The US. ^wprtm'e Court In

had
South Dtikota

. , indad up-on tfafe liejar stattgf oftfe
ie requites a railroad to (SfltftB

revettlonary IhtertSt ««e Walms'tp rJatt-pf-rWay easements within one year after
.abandonment pursuant to fedairal rt«mirtrmehlti of § 912. i

Ar^lnwd Wftfch abandtn^sarVtCBoVWv

prescrlbad; by ft* act Jjf CMgjbBss approved

and removes te rail; Hefl.flnd, other track

,jL. Jj8y5» 88''ftfTIQDDQOu Of JH IfflfliGSfl ̂ fGllvus'

^ 6shall setup Htfe dafms ,wftb Rd̂ Ioh® Wndowners and rnun WpalfefcM? Wlthftr dh& year
salvage of the abafldbne^ rptfd Is compJete or title to the abattdbned rajltmd rffeht
eafiement reverts: end vfflts", by operation o^aw, pû rsiiant to 42 Stat. 414 jMarth 8, 1922)

The state ptatufe ajcplWtfy defers' to § 912 to dewrmftre
rBvar̂ onbry Intere f̂s yest

_, pn?vlslpn5 of f 91%. the ftailraal r**223 has tc^nsferreo: the right-of-way to the
State fer use as « publ/c highway, rilkew, bikers, aiders, a.ndsnowm0Dller& Will usffttie'rigttt
of̂ vay, and, as siiej>, the rtgjit-of-way WBI continue to be used as apubrtc highway
compatible and consistent with fts prior'u$a:as:a! pubUt railway. No greater burden has been
placed upb.n the sentient estate. #Wiihaff fong been held that the hWdor.of an easement

•t
:
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JMJ TTn-liimnnfmr-h nnnffintmo
. Their Interest has not been

- - ,
no taking and the Landowner?^ nbt enttfdd t» cbntpejnHflbri flnm th«Stafe,

VVe dfTInn 'the decision of Hue cfrcgifl; cbort on dll

' aBtto*'™a

McKEEVEtt, qmdt Jydgt, lbr HfiNDfeRSON,. 3ustr», dlsquafMed.

STEEL6, qrqult,JudB«, fa»"S"A8Ete, Jitftlce, disqualified.

ByLE
:ri»aran,

•Huaadajb N*ewbera2,ax».ltglA|yr68T

LiJlt«iiliii1IHIHHIHI

bfcUngoh

t .•.••:

n

Chwrttiudge, *-••*•-—-- - l!


